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TOPICAL INDEX 


I. Control and Regulation in General. 

§ 3. POWER TO CONTROL AND REGULATE. 

3—Insurance company’s allegations, in general language, that reduced rates prescribed by 
state were repugnant to federal constitution, held insufficient to raise federal question. 
Federal supreme court will set aside state-made insurance rates as confiscatory only in 
clear cases. Burden to show invalidating facts is on one seeking to have = ieee in- 
surance rates set aside as confiscatory, tna Ins. Co. et al. v. Hyde. 

$ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statute making liability of insurer under liability contract absolute and not dependent on 
insured’s satisfaction of judgment held not applicable to contracts entered into prior to en- 
actment, since it would impair obligation of such contracts. Wasser v. Congregation Agu- 
dath Sholem et al. (Mass.) 

4—Code sections relating to powers and_ duties of superintendent of insurance should be con- 
strued in pari materia. Brand v. Safford. (Ohio.) 

4—Insurance company, receiving just compensation under statute, could not attack its con- 
stitutionality because competitors could not make reasonable ora. State-made insur- 
ance rates do not violate constitution merely_because me collections are — 
to yield reasonable profit to all companies. tna Ins. et al. v. Hyde. (U. 

§ 5. AUTHORITY OR LICENSE TO DO BUSINESS. 

5—Superintendent of insurance cannot be compelled to issue license of domestic insurance 
corporation, majority of whose stock is owned holder of foreign insurance broker’s 
license. State ex rel Johnson & Higgins Co. v. Safford. (Ohio.) 

§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10—Judges fire insurance premiums should yield fair return on present value on companies 
capital allocated to state by comparison of business therein compared with business else- 
where. In determining “profits” of stock fire insurance company. all earnings including 
receipts from investments should be considered. If reasonableness of fire insurance 
premium rates, is determined from wneerrene business —, part of premiums ulti- 
mately becoming profits must be shown. 7Etna Ins. Co. et al. v. Travis (Kan.) 

10—Unreasonable insurance rates and cancellation of policies for nonpayment held properly 
enjoined; reasonable time to establish reasonable rates being afforded. ‘State ex rel 
Smith v. National Industrial Ins. Co. (Kan.) 

10—Insurance commissioner finding insurance companies are not doing ities Pay smd 
may inform them what they must do to continue in business. Quinn v. Kenton & Camp- 
bell Benevolent & Burial Ass’n. et al (Ky.) 

10—Superintendent of Insurance on own motion may disapprove agreement between insurance 
companies and rating bureau regarding fire insurance rates; superintendent of insurance 
may investigate agreement between insurance company and rate-making bureau regulating 
fire insurance rates, as basis for approving or disapproving agreement. Superintendent of 
Insurance must approve or disapprove agreement regulating fire insurance rates between 
insurance eompens and_ rate-making bureau after investigation on complaint in good faith 
by insured, Brand v. Safford (Ohio) 

§ 12%. RECIPROCAL OR INTERINSURANCE ASSOCIATIONS. 

12%—Oral contract by attorney in fact for subscribers in interinsurance exchange held valid 
and binding. on insurance company. Corrigan v, National Motor Underwriters, (Mo.) 8 

$ 13%. STATE INSURANCE 

13%—State was not liable for loss of oats by hail, where land was not properly listed for 
insurance before loss. Assessor, negligently failing to return land for hail insurance 
tax, was liable for hail damage, less amount of premium. oe v. Zigler (S. D.) 

13%4—Assessor’s supplemental report, listing for hail insurance crop on land not listed sev- 
eral months after its destruction, held not available to c owner. Crop owner, must 
see that land is listed for hail insurance tax for crop to insured. Amendatory act 
held not to relieve crop owner, desiring hail insurance, from listing land for hail insur- 
ance, tax. Land listed for hail insurance tax for 1924, and not exempted in 1925, held 
not automatically insured for 1925. Statute Senegening Ae assessors to return number of 
acres in crop, to be sowed, or under cultivation, as basis for hail ingusgace premium, 
held not to excuse crop owner, wishing crop insured from listing land, for hail insur- 
ance tax. State ex rel Schmidt v. Helgerson. (S. D.) 
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§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 19. —— RETALIATORY LEGISLATION. 

19—To justify issuance of summoris to toreign county and service therein, persons sued 
must be rightly joined as defendants. Hall v. Hall et al. (Kan.) ete 
20. ——LOCAL AUTHORITY OR LICENSE AND LICENSE FEES AND TAXES. 

20—Company, authorized to do insurance business within state, may loan money and foreclose 
deed of trust securing loan under charter powers without qualifying to do loan business. 
Austell et al v. Union Central Life Ins. Co. et al (Ark.) 

§ 21. LOCAL FUNDS AND SECURITIES. 

21—American policyholders of insolvent foreign company should not receive interest on claims 
where other classes of creditors receive only about 36 per cent. of claims. Assets of in- 
solvent foreign insurance company coming into hands of statutory liquidator are not sub- 
ject to attachment. In re People by Stoddard Superintendent of Insurance. (N. Y.) . 

21—Foreign casualty company, maintaining deposit in own state, may withdraw deposit on 
superintendent of insurance certifying that liabilities secured have been extinguished. State 
ex rel Continental Casualty Co. v. Safford (Ohio) ; 

§ 22. APPOINTMENT AND REGULATION OF LOCAL AGENTS. 

22—Constitutional right to make contract in another state does not entitle insurance com- 
pany to solicit insurance in Minnesota by agent present within state. Bothwell et al. v. 
BuckbeeMears Co. (U. S.) .. 

§ 24. EFFECT OF NON-COMPLIANCE WITH LAW. . ede: 

24—State can prohibit nonresident insurance company from doing business within it, and re- 
fuse aid of its courts in enforcing contract involving violation of its laws. Insurance 
contract illegally solicited in Minnesota though made outside of the state, held not 
enforceable within state. Bothwell et al. v. Buckbee-Mears Co, (U. S.) ck 


Il. Insurance Companies. 


(B) MUTUAL COMPANIES. 


§ 54. CONSTITUTIONS AND BY-LAWS. an?) 

54—By-laws held binding on members of mutual hail insurance company only when made 
within scope of authority. Campbell v. Michigan Mut. Hail Ins. Co. (Mich.) : 

54—Mutual accident and health association’s by-laws enacted within charter are valid. 
ern Travelers Ass’n. vy. Shattuck. (Tex.) 

§ 55. MEMBERS. 5 : . 

55—Mutual insurance association member could withdraw only by compliance with statute, 
and, until compliance was a member entitled to compensation for loss. Murchison v. 
Farmers Mut. Hail Ins. Co. (Ia.) | a aa 

55—Children of member of mutual fire insurance company, continuing payment of assess- 
ments, held entitled, as members to recover under policy; notwithstanding failure to 
pay fee required of new members; “heirs” Kinne et al. v. Farmers Mut. Fire Ins. Co. 
of Hillsdale County, (Mich.) : ‘ 

55—Member of mutual insurance company held insurer as to assessments of twice amount 
of premium. Beha v. Weinstock. (N. Y.) 

§ 56. OFFICERS. ny . 

56—Officers and directors of mutual association may be liable for paying money to other bene- 
ficaries instead of to plaintiff. Lubbock Mutual Aid Ass’n. No. 8 Special et al v. Varde- 


ma 
§ 61. 
§ 70. 


— ASSETS AND RECEIVERS. 
ee —_— - summons in ation, other Con et in _which action against 
members of mutual association was file e roper. all v. Hall et al. : 
§ 71. ——-ASSESSMENTS BY RECEIVERS. >” emi aes eae 
(1). Liability to assessment. 
71(1)—Statutory requirement that notice of assessment against member of mutual insur- 


ance company must be within one year from expiration of policy held inapplicabl 
liquidation proceedings. Beha v. Weinstock. (N. Y.) > naeaceling: 


Ill. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 76. EVIDENCE AS TO AGENCY. . 

76—One dealing with insurance agent of principal in loan and insurance business could pre- 


ome ears authority general, in absence of notice. Hal. H. Peel & Co. v. Hawkins 

tk. 

76—Employer, contracting with insurance company for group insurance for employees, held 
under evidence, not agent of company. Leach v. Metropolitan Life Ins. Co. (Kan.) .. 

76—Evidence held to show that agent writing fire insurance policy was local agent, not mere 
solicitor. Continental Ins. Co. v. Turner. (Ky.) 

§ 78. SCOPE AND EXTENT OF AGENCY. 

78—In absence of knowledge of limitation on local agent’s authority, insurer is bound by acts 


253 


894 


1187 


. 369 


of agent done within apparent scope of authority. Continental Ins. Co. v. Turner. (Ky.)1019 


§ 83. ear ee caf AGENTS AND THEIR SURETIES. 
: n general. 

83(1)—Lack of proof of damages to fire insurer from over-valuations in proof of loss held to 
require reversal of judgment against adjuster. Globe & Rutgers Fire Ins. Co. v. General 
Adjustment Bureau. (N. y5 

(2) For failure to cancel or reduce policy. 

83(2)—Agent, proceeding in ordinary manner to ee | with insurer’s directions to can- 
cel and rewrite policy, held not guilty of breach of duty, insurer knowing of agent’s 
delay in procuring cancellation of policy and Creve Se to continue negotiations 
held to have approved course pursued. Wujcik v. Globe & Rutgers Fire Ins. Co. of 
New York et al. (Wisc.) 
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§ 84. COMPENSATION OF AGENT. 
(2). Right to commissions, - 
84(2)—On cancellation of contract to pay soliciting agent commission on policies approved 
and issued, where applications were not approved, agent held not entitled to commissions 
on insurance thereafter written on same property by another agent; to recover, party 
suing on contract must bring himself within its terms, Hartford Fire Ins. Co. v. Wil- 
liams. (Miss.) 
(4). Commissions on renewals. 
84(4)—Insurance salesman may sell to persons residing within stipulated territory without 
violating contract as to commission on renewal premiums. Travelers Ins. Co. v. H 
man. (Md.) 
84(4)—Contract provision that compensation due on dismissal as insurance company super- 
intendent should be in full for all services held controlling in determining right to re- 
newal commissions after discharge. Insurance company superintendent’s right to renewal 
commissions held to have ceased on his discharge; ‘‘retirement.’”’ Feeney v. Metropolitan 
Life Ins, Co. (Mass.) 
$4(4)—Insurance company need not pay commission on renewal premiums to agent violating 
» contract by entering employment ~ f another meee “for any cause whatsoever.” In- 
surance agent’s contract that employment with another insurance company after termin- 
ation of contract precluded commissions on renewal premiums held not “penalty.” Bohrn- 
stedt v. Travelers’ Ins. Co. (Ore.) 
(6). Actions for compensation. . és 
84(6)—Whether insurance salesman suing for commissions violated contract by soliciting 
within stipulated territory after expiration of contract and inducing defendant’s policy- 
holders to relinguish policies held for jury. Insurance salesman, to recover renewal com- 
missions, must show that all conditions precedent to right to commissions under con- 
tract were performed. Travelers Ins. Co. v. Herman. (Md.) 
84(6)—Commissions for selling insurance, not due until premiums were paid, cannot be re- 
covered on allegation of defendant’s failure to enforce payment. Commission for selling 
insurance, not due until premiums were paid, cannot be recovered on allegation of com- 
promise of indebtedness, without showing receipt of money. Stephen Peabody Jr. & Co. v. 
Travelers Ins. Co. (N. -) 
86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
87. —— IN GENERAL. 


—— 


4 


Chief test of insurance agent’s authority is record of facts disclosing things agent did 
and which he is permitted to do. Neiman v. Hawkeye Securities Fire Ins. Co. (lIa.) 
89. ASSISTANTS AND CLERKS OF AGENTS. 
9—Alleged assent by insurance agent’s clerk to valuations on property by insure 
to bind company. Meadows v. American Eagle Fire Ins, Co. et al (W. Va.) 
91. EFFECT OF INSTRUCTIONS TO AGENT. 
1—Secret terms of insurance agency contract were not binding upon insured without notice 
thereof. National Life Ins. Co. of United States of America v, Reedy et al. (Ala.) 
92. EVIDENCE AS TO AUTHORITY. 
2—Evidence held to show that oie adjusting damages to recovered stolen automobile was 
<a with authority to represent insurer. Forrest v. Royal Ins. Co. et 
al, “ 
$2—Evidence held to show agent writing fire insurance policy possessed powers of general 
agent. Baker v. Union Assurance Society of London Ltd. (Mont.) 
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. 586 
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. 499 


658 
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92—Evidence regarding other policies issued through agents claimed to have approved sale 


of insured boat, alleged_to have invalidated policy, held admissible to show authority. 
Globe & Rutgers Fire. Ins. Co. v. Storer. | 7 

§ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 

93—When insurance agent violates prohibition of instrument constituting contract, he acts 
for himself and alone is answerable to insured for false pretenses. Shuff v. Life & 
Casualty Ins. Co. of Tennessee (La.) 

§ 94. RATIFICATION. : 

94—Unauthorized act of insurance agent in principal’s behalf cannot be ratified without 
actual knowledge. Penn Mut. Life Ins. Co. v. Blount et al (Ga.) 

(B) AGENCY FOR APPLICANTS OR INSURED. 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

$ 98. IN GENERAL. : i tae = 

98—Defendant company, having no relationship with insurance solicitor or broker placing 
risks with its agent in another state, held not bound by negligence or mistakes of solicitor. 
“Insurance broker” who is agent of insured, cannot be converted into agent of insurer 
without evidence from which authority to represent insurer might be inferred; “In- 
surance agent.” Wright v. American Equitable Assur. Co. of New York (N. Y.) 

$ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. | 

103—Evidence held to sustain findings that brokers wT" s, failed to insert in fire policy, 
covering building, clause showing insured leased land. Adjudication that fire policy was 
valid as to furniture held not bar to insured’s recovery against brokers for failure to 
procure valid policy as to baking: Case v, Ewbanks, Ewbanks & C 

$ 104. es ae S TO PROCURE INSURANCE AND LIABI 

UNDER. 

104—In absence of agreement for delivery of insurance policy, seller’s delivery of certificate 
that insurance on goods in shop was effected is good delivery. Johnson & Higgins v. 
Charles F. Garrigues Co. et al (U 

$ 111. UNAUTHORIZED AND W A : 

111—Insurance company held not bound 7 declarations of agent and adjuster after fire that 
mortgage, not protected by policy, would be paid. Schulter et al v. Niagara Fire Ins. Co. 
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IV. Insurable Interest. 

§ 114. NECESSITY IN GENERAL. 

114—Fire policy on property in which assured has no insurable interest is void. Phoenix Ins. 
Co. of Hartford, Conn. v. First National Bank of Stilwell, Okla. (Okla.) ; 

114—Named beneficiary in policy may maintain action on policy, without reference to insur- 
able interest in life of assured. Grand Lodge of Sons of Hermann in State of Texas v. 


Prater et al. (Tex.) coi 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(1). Nature and extent of interest. q 
115(1)—Assured need only be liable to loss by destruction of property to have insurable in- 
terest therein. Modern Music Shop, Inc. v. Concordia Fire Ins. Co. a -' 
2). Persons having insurable interest in general. 
115(2)—Cashier of Bank, possessing mortgaged automobile, procured through replevin action 
in bank’s name, held to have no insurable interest as owner. Cory v. International In- 
demnity Co. (Kansas) F ; 
115(2)—Vessel on which insured was making repairs held the “ship insured” within liability 
policy, and insured had insurable interest in such vessel. Atlantic Basin Iron Works v. 
American Ins. Co. et al. (N.Y. 
115(2)—Transfer of property in fraud of creditors, while void as to creditors, is binding on 
parties and their privies; fraudulent grantor does not retain insurable interest. Decree 
canceling conveyance as in fraud of creditors at suit of one creditor does not reinvest 
title in grantor; decree canceling conveyance as in fraud of creditors does not give gran- 
tor insurable interest. Phoenix Ins. Co. of Hartford, Conn. v. First National Bank of 
Stillwell, Okla. (Okla.) ...... : / ; 
115(2)—Corporation possessing automobiles as trustee _could insure them in its own name. 
Pacific States Fire Ins. Co. v. C. Rowan Motor Co. (Ore.) : ee 
115(2)—Stockholders owning 98 per cent. of corporation’s stock held to have insurable in- 
terest authorizing his intervention in action on tornado insurance policy insuring owner- 
ship interest in corporation. Stockholder has insurable interest in corporation’s prop- 
erty. Pacific Fire Ins. Co. v. John E. Morris Co, et al. (Tex.) re 
(4). Landlord and tenant. ; ; 
115(4)—Tenant for term of years, given absolute title by landlord to improvements to build- 
ings, held to have insurable interest in improvements, within policy covering loss thereto. 
Modern Music Shop, Inc. v. Concordia Fire Ins. Co, of Milwaukee. (N. Y.) 
(5). Mortgagor and mortgagee. : : ‘ ; 
115(5)—Assignee of mortgage covering crops had insurable interest in such crops. American 
Ins. Co. of City of Newark, N. J. v. Inzer (Ala.) E eRe kh kee 
115(5)—Plaintiff’s assignor, mortgagor, had insurable interest in property when fire occurred 
after foreclosure sale and before time for redemption expired. Baker v. Pennsylvania 
Fire Ins, Co. (Mont.) . : : 

115(5)—Insured’s right to redeem was insurable interest which existed after foreclosure sale. 
Baker v. Union Assurance Society of London Ltd. (Mont.) ; 

V. The Contract in General. 

(A) NATURE, REQUISITES AND VALIDITY. 

§ 124. NATURE OF CONTRACT. 

124—“Contract of fire insurance” is personal contract for indemnity for insurable interest at 
time of issuance of policy and of loss. Contract of insurance appertains to party thereto 
and not to thing which is subjected to risk. Mack v. Liverpool London & Globe Ins. Co. 


Ltd. (IIl.) De iin 
124—Life insurance policy is a contract between insurer and insured and measures ies’ 
rights thereunder. Isaac Van Dyke Co. v. Moll. (Mich.) were 
§ 125. WHAT LAW GOVERNS. 
(1). In general. 
125(1)—Policy held governed by New York law, so that action for cash surrender value was 
maintained in New York. Yudin v. New York Life Ins. Co. (N 
- (2). a ap of contract. me 
125(2)—Validity of premium note modifying licy was governed by laws of state where 
note was made. Wilson v, Illinois Life Sy Co. (Mo.) t a thi ; 
125(2)—Where reinstatement of lapsed life policy was discretionary with company, reinstated 


policy held new contract, governed by law of state where made. International Life Ins. 

Co. v. Mowbray et al. (U. S.) L a5 
(4). Place of performance. 

125(4)—Recovery on issued in Russia by New York company held not barred on ground 
e yy a contract, performable in Russia. Youdin v. New York Life 
ns. .Co. wae. - 

§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 

127—Where policy insures vessel “lost or not lost” recovery is not conditioned on subject 
matter’s existence. Owner may recover loss of marine vessel, though knowing it was 
lost when insured, if agent negotiating insurance did not know and owner diligently at- 
tempted to communicate with prospective insurer. Owner ignorant of situation requir- 
ing notice of vessel’s loss to be given prospective insurer held entitled to recover, although 
vessel was lost when insured by agent. endergast v. Globe & Rutgers Fire Ins. Co. of 
City of New York (N. Y.) . pees ae 

127—Subject-matter must exist when insurance policy is issued. Insurer held not liable 
on automobile theft policy taking effect after thief obtained possession under another’s 
name. . M. Gaudy, Inc. v. North Carolina Home Ins. Co. (Wash.) . ate 

§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 

129—Soliciting agent for casualty insurance company had no authority to bind company by 
any contract of insurance. Notice of soliciting agent’s promise respecting casualty in- 
surance policy not within scope of his authority held binding on company. Insurer re- 
taining premium with knowledge of its soliciting agent’s unauthorized representation that 
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accident policy protected one of mining partners would be liable thereon. Southern Cas- 
ualry Co. v. Hughes. (Ariz.) 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). In general. ‘ 7 s 
130(1)—Accident insurance contract held completed when parties’ minds met as indicated 
by their writings. Accident Ins. ‘Department of Order of Railway Conductors of 
. America v. Brooks (Ala.) 
130(1)—Mutual fire insurance policies issued without written application held nugatory until 
oon with statute and by-laws. Smith v. Miami Farmers’ Mut. Fire Ins. Co. et 
al. (Kan.) 
130(1)—To make valid insurance contract, minds of insurer and insured must meet on every 
essential element thereof. Meadows v. American Eagle Fire Ins. Co. et al (W. Va.).. 
(2). Necessity of acceptance and approval. | i : 
130(2)—Application subject to approval or rejection requires action on part of insurer before 
becoming binding. Burch v. Hartford Fire Ins. Co. (Cal.) ; 
130(2)—Application for life insurance does not become contract until accepted. Under 
application providing that life insurance is effective only on insurer’s approval, no 
contract of insurance exists prior to approval. Provision of 2 that life policy 
shall bear application’s date and time covered by premium shall be measured there- 
from does not change provision that insurance shall be effective on insurer’s approval. 
Insurer’s refusal of application for life insurance providing insurance was effective, 
only on insurer’s approval held to prevent arising of contract. Olson v. American Cen- 
teal Tsfe tea: “Ko, ‘Coes. .......... 
131. VALIDITY OF ORAL CONTRACT. 
(1). In general. 
3 ee gener —— a be oral. Harlow <. pewticne Equitable Assur. Co. (Cal.) 
31(1)—Oral contract, made by corporation or authorized agent, may be binding. i 
v. National Motor Underwriters. (Mo.) . r me. Corrigan 
(2). Style and size of type. 
131(2)—Resident agent of foreign insurance company may bind principal by oral contract 
of insurance. Corrigan v. National Motor Underwriters. (Mo.) 
§ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. ; 
133(1)—Casualty insurer’s failure to comply with statutory requirements as to filing form 
of policy does not invalidate policy issued. Southern Casualty Co. v. Hughes. (Ariz.) 
133(1)—Fire insurance policy held to contain elements required by statute, Baker v. Penn- 
sylvania Fire Ins. Co. (Mont.) aetna ee one he - 
133(1)—Certificate of membership in mutual accident and health association referring generally 
to articles and by-laws, held valid. By-law provision of mutual association exempting lia- 
bility for accidental discharge of fire arms in absence of eyewitnesses, held not repugnant 
to certificate. Southern Travelers Ass'n. v. Shattuck. (Tex.) 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Insurer held liable, where applicant was killed before 
ment of premium. Sturgill v. New York Life Ins. Co. 
2 Sufficiency and effect of delivery. 


136(2)—Life insurance contract held completed when policy was mailed to agent for delivery, 
though insured had given premium note to agent; latter agreeing to send cash to company, 
and policy providing actual delivery was necessary if cash were not paid. Policy is de 
livered when application is approved, and policy in accordance with plan and for amount 
of application, is mailed to agent for ‘“‘delivery.”” Kansas City Life Ins. Co. v. White 
et 


Baker v. Pennsylvania Fire Ins. Co. 
(5). Acceptance and effect thereof. 
136(5)—That partners retained accident policy held not to estop partner from setting up so- 
liciting agent’s oral contract, where inspection would not have disclosed contrary. South- 
ern Casualty Co. v. Hughes, (Ariz.) 
136(5)—Maker of insurance premium note, retaining policy three months, could not claim it 
was not issued and delivered. Insured, failing to examine policy for which premium note 
was given, held to have accepted policy therefor. Delay of more than two months after 
delivery in rejecting policy held ‘‘acceptance” thereof, removing restrictions on negotiability 
of premium note. People’s Savings Bank v. Raines. (Ark.) 
136(5)—Insured cannot accept indorsement of portion of policy and reject rem 
sistent with Cre and —_ . Burch vy. Hartford Fire Ins. Co. 
§ 137. PAYME OF PREMIUM OR DUES. 
(1). Necessity of payment to bind company. : 
137(1)—Insurer held not liable under policy for heart disability manifested before first pay- 
ment of premium was made. Martin v. Prudential Ins. Co. of America. (Kan.) 
(4). Payment by note or check. 
137(4)—-Premium payment is in cash, where agent accepts insured’s note as his personal pro- 
perty for first payment and agrees to advance premium. Kansas City Life Ins. Co. v. 
White et al. (Ariz.) . 
$ 141. ESTOPPEL OR 
(1). In general. : ; . 
141(1)—Agent’s delivery of life policy during insured’s sickness held not waiver of com- 
pany’s right to set up lack of good health at payment of first premium. Intention to re- 
linquish right to requirement prerequisite to taking effect of life insurance policy must 
be shown clear unequivocal act. Musgrave v. Equitable Life Assur. Soc. of United 
States. (Kan.) oss. . : os . eee 
141(1)—Limitations on agent’s authority to deliver policies, unless insured is in sound 
health at date of policy, held not against public policy, where insured knew agent was 
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delivering policy without authority and contrary to instructions, there was no deception 
or ae Shuff v. Life & Casualty Ins. Co. of Tennessee (La.) 
2). Payment of first premium. 
141(2)—Local agent’s knowledge of delivery of policy to applicant without payment of 
remium in violation of policy and specific instructions held not imputable to insurer. 
enn Mut. Life Ins. Co. v. Blount et al (Ga.) 
141(2)—Unauthorized act of local agent delivering policy without collecting initial premium 
cannot be ratified by insurer without actual haoeteties of act; charge that knowledge put- 
ting reasonable person on inquiry is notice of facts led to by inquiry incorrectly statin 
law applicable held to require new trial. Penn Mutual Life Ins, Co. v. Blount et al. (Ga. 
141(2)—Insurer may waive right to avoid policy for sree of premium at beginning 
of term. Vogel v. Equitable Life Assurance, Soc, (Wash.) 
@). . By acknowledgment of receipt of premium. ‘ : 
141(3)—Stipulation of life policy, reciting issuance in consideration of “‘payment in advance” 
of annual premium, was acknowledgment of receipt and conclusive evidence of pay- 
ment. Where life policy provided that policy and application constituted entire contract, 
court is restricted to its terms in considering application of statute making recital of 
receipt of premium conclusive evidence of payment. Masson v. New England Mutual 
Life Ins. Co. 1. : . 
141(3)—Recital in unconditionally delivered life policy that one year’s premium was paid 
“a insurer asserting that only three months’ premium was paid. Hollingsworth 
v. Liberty Life Ins. Co. of Illinois, (Mich.) 
141(3)—Statement in life insurance company’s receipt that note accepted purported to be 
premium payment held to mean_company thereby intended_to show payment; ‘“‘purport- 
ing.” Deskin v. United States Reserve Ins. Corporation (Mo.) : y 
141(3)—Under life policy providing insurance was granted in consideration of advance pay- 
ment of annual premium, recovery cannot be defeated by failure to pay eed prem- 
iums. Larsen v. Equitable Life Assur. Soc. of the United States. (S. D.) .... 
§ 143. REFORMATION. 
(1). Grounds of reformation in general. : 
143(1)—As respects grounds for reformation, fire policy permitting unoccupancy for 9 months 
ond * ave held not harsh. Wright v. American Equitable Assur. Co. of New York 


( Fraud and mistake in general. 
143(3)—Insurance policy may be reformed like other instruments for mutual mistake for 


aud. &tna Ins. Co. v. Steele et al (Ky.) 


r ei 
143(3)—Showing that by reason of fraud, accident, or mistake policy was not as contemplated 


would entitle plaintiff to reformation or judgment according to true understanding. 
Association of Philadelphia v. Hinton (Tex.) 
(4). As to property or interest covered. 
143(4)—Description of buildings as respects location held mutual mistake justifying reforma- 
tion of fire policy. Policy may be reformed to correct erroneous technical description of 
realty on which buildings are located. Jack et al. v. Farm Property Mut. Ins. 
Ass’n. of Iowa. (Ia.) 
(3). As to title of insured. 
143(5)—Insured cannot claim mutual mistake in fire policy in his name alone, covering pro- 
perty owned with wife by the entirety and containing sole and unconditional ownership 
clause. McNeil et al v. Connecticut Fire Ins. Co. (U. S.) x 
(6). As to term and duration of policy. 
143(6)—Evidence held insufficient to authorize reformation of insurance policy b 
= date of April 1 to March 24. Martin v. Prudential Ins. Co. a 
(Ga. 


changing 
America. 


(7.) Necessity for reformation. 
143(7)—Courts reforming policy to cover accident “arising out of” rather than “by reason 
of” use of horses in connection with insured’s business, did not change meaning of policy. 
Park Saddle Horse Co. v. Royal Indemnity Co. (Mont.) 
(8). Right to reformation. ; 
143(8)—As respects reformation, insured is bound by conditions stipulated, though she never 
saw wary. Wright v. American Equitable Assur. Co, of New York (N. Y.) .. 
§ 145. ENEWAL. 
(1). In general. 
145(1)—Mutual fire insurance policyholder, not making written application for renewal, held 
not entitled to recover against company for secretary’s failure to renew policy as orally 
agreed. Smith v. Miami Farmers’ Mut. Fire Ins. Co, et al. (Kan.) : ‘ 
. Powers of agents. , 
145(2)—Agent authorized to countersign and deliver renewal receipts may give credit and 
make binding renewal by parol, though receipt is required to be countersigned by agent. 
National Life Ins. Co. of United States of America v. Reedy et al. (Ala.) ........ 
(B) CONSTRUCTION AND OPERATION. 
§ 146. tg GENERAL RULES OF CONSTRUCTION. 
1). In general. 
146(1)—Plain and unambiguous terms of fire policy, entered into by parties without dis- 
ability, constitute “law of case.” Pennsylvania‘ Fire Ins. Co. v. Malone et al. (Ala.) 
146(1)—When policy is complete, its stipulation if unambiguous and reasonable,’ are only 
evidence of contract. Shuff v. Life & Casualty Ins. Co. of Tennessee (ILa.) aie 
146(1)—Insurance contracts are subject to same rules of construction as other contracts. 
Edward Rose Co. v. Globe & Rutgers Fire Ins. Co. (Mass.) . i 
146(1)—Words of policies insuring against liability arising out of business must be applied 
to subject matter about which parties contracting; presumption being that matter is in 
parties’ minds. Park Saddle Horse Co. v. Royal Indemnity Co. (Mont.) 4a 
146(1)—Insurance policies must receive reasonable interpretation consonant with apparent 
object and intent of parties. Wendorff v. Missouri State Life Ins. Co, (Mo.) ; 
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146(1)—All provisions of liability policy must be considered, and ambiguity resolved. in favor 
of assured. Wherhahn v. Ft. Dearborn Casualty Underwriters of Chicago, Ill. (Mo.) 

146(1)—Test in construing policy is what reasonable [ae in position of insured would have 
understood. Watson v. Firemen’s Ins. Co. (N. H. : < . 

146(1)—Insurers cannot be required to pay, except in accordance with fire policy terms, which 
should receive construction fairly carrying out parties’ intent as expressed in whole contract 
Greenwich Bank v. Hartford Fire Ins. Co. of Hartford, Conn., et al. _Y.) 

146(1)—Indemnity policy cannot be enlarged or diminished by judicial construction. 
v. Royal Indemnity Co. of New York et al (Ohio) . 

146(1)—Provisions of insurance policy should be considered and construed together, and 
construction placed on policy consistent with terms and provisions. Benefit Ass’n. of 
Railway Employees v. Mitchell. (Okla.) , 

146(1)—Insured, knowing conditions of automobile insurance policy, was bound by them. 

: . Hamblin, Inc. v. Newark Fire Ins. Co. (R. I. aA 

146(1)—Rights of insured against insurer must be determined from terms of contract. Re- 
public Ins. Co. v. American Ice Co. (Tex.) A 

146(1)—Result harmful to insured and of no rational advantage to insurer, should be reached 
only when terms of insurance contract demand it. Zeig v. Massachusetts Bonding & Ins. 


(2). Language of policy. 
146(2)—Language of policy is given usual or ordinary meaning unless policy shows different 
meaning was intended or is required to prevent unreasonable result. Hawkins v. John 
Hancock Mutual Life Ins. Co. of Boston, Mass. (Ia.) 
146(2)—Unambiguous language is given plain meaning. Wendorff y. Missouri State Life 
Ins. Co. (Mo.) 
146(2)—Policy contract. 
Co. of the City of New York. (N. 5 
146(2)—Public highway in accident policy is to be understood in its general sense. 
wood y. Continental General Life Ins. Co. of Hartford, Conn. (U. S.) 
(3). Liberal or strict construction. 
146(3)—Conditions subsequent in fire policy requiring taking inventory and keeping books 
are to be construed favorably to insured. Mississippi Fire Ins. Co. v 
146(3)—Language of life insurance contract must be interpreted most strongly against in- 
‘i em Masson v. ler England — Lite: Ins, Co. (Cal)... oad 
6(3)—lIngenuity in shifting terms in policy is not to be aided by judicial i ions. 
Pride v. Interstate Business Men’s Ass’n. of Des Moines. (Ia. some nee 
146(3)—Contract of insurance is construed most. strongly against insurer. Contract of 


insurance is construed, if possible, so as to avoid forfeiture of policy. Mack v. Liver- 
pool, London & Globe Ins. Co. Ltd. Ill. 


876 


928 


. Perdue. (Ala.)1000 


. ° . . 101 
146(3)—-Forfeitures of insurance policies are never permitted unless right thereto is clearly 


established. Rule that all doubts regarding meaning of policy of insurance must be solved 

against company should be strictly applied in case of life insurance after death of in- 

sured. Morgan v. Inter Southern Life Ins, Co. (Ky.) . San os 
146(3)—Policy susceptible to more than one construction should be construed most_strongly 


against aoe who prepared it. Insurance Co. of North America et al v. Cheathem 
et al (Ky.) ; 


146(3)—Court cannot add c¢ 


insured whose deception will not be allowed by technical construction defeating possible 
one imported by terms of policy. Fidelity & Casualty Co. of New York v. Bynum. (Ky.) 

146(3)—Rule requiring insurance policy to be construed most strictly against insurer does 
not compel court to give unreasonable interpretation to it. Mulcahy v. Travelers Ins. 
Co. (Mass.) : 

146(3)—-Court is not inclined to imply strictly insurance conditions touching intrinsic qual- 

ities or defects of thing insured. In construing insurance policy, all doubts are resolved 

against insurer. Edward Rose Co. v. Globe & Rutgers Fire Ins. Co. (Mass.) 

146(3)—-Automobile liability policy is to be favorably construed for insured, with liberal con- 
sre Ts ambiguous provisions. Barney v. Preferred Automobile Ins. Exchange et 
al, (Mich. eae : 

146(3)—Forfeiture of rights of insured under policy is not favored. Kinne et al. v. Farmers 
Mut. Fire Ins. Co. of Hillsdale County. (Mich,) 

146(3)—Insurance contracts should be given reasonable rather than strict construction. 
Insurance contract must be construed liberally in favor of insured and strictly against 
insurer. Where insurance contract is fairly susceptible of two constructions, one favor- 
able to insured will be adopted. Park Saddle Horse Co. v. Royal Indemnity Co. (Mont.) 

146(3)—Favorable construction for insured must be adopted as to ambiguous provisions. 
Restrictive provisions of insurance contract are to be strictly construed. Wendorff v. 
State Life Ins. Co. (Mo.) 

146(3)—All provisions of liability policy must be considered, and ambiguity resolved in favor 
of insured. Wehrhahn v. Ft. Dearborn Casualty Underwriters of Chicago, Ill. (Mo.) .. 

146(3)—Interpretation of policy most favorable to insured must be adopted where provision 
is ambiguous. Williams v. National Life & Accident Ins. Co. (Mo.) ............. 

146(3)—Evidence of misrepresentations in application held not to render refusal of directed 
verdict for defendant sued _on health policy error; ambiguity in health policy must be 
sonetved sgeeest no Clayton v. General Accident Fire & Life Assurance Corpora- 
tion Ltd. (N. J. 

146(3)—Forfeiture clauses in insurance policies are not fa 
contract should be most strongly construed against insurer. Michler v. New Amsterdam 
Casualty Co. Inc. (N. 

146(3)—Insurance contracts s 
Podporna Jednota (N. 

146(3)—Accident policy show 
insurer. Mulvihill v. Commercial Casualty Ins. Co. 
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1 Cee Spcrietin in. See bys should be construed most favorably to insured. 

rwat et al. v. Atna Ins. {Nn 

146(3) Conte would not be . etihed in seadiali ing by construction to relieve insurers from 
—— pe 5 _ own language. antic Basin Iron Works v. American Ins. 

ae 

eg! ing — ae rs. whose language is semen, will be construed most favorably to 
insured. t Ass’n, of Railway Employees v. Mitchell. (Okla.) 

1463) Beavis of burglary policy requiring makers of violence and provision excluding 
loss by manipulation of lock, held not ambiguous, requirin — against insurer, 
Fidelity & Deposit Co. of Maryland v. B. & J. Sales Co. ( 

146(3)—Rule of strict construction of insurance policies in invar of insured applies only 
where there is ambiguity calling for construction. Potomac Ins. Co. v. Easley. (Tex.) 

146(3)—Policy provision reasonably susceptible of two meanings will be interpreted most fa- 
vorably to insured unless limitations on liability are clearly stated. E,. K. Local Ins. 
Co. No. 1 of Seymour v. Lilly. (Tex.) 

se yy that ambiguity in policy is construed most strongly against insurer does not 

pply to refine away terms 3 . meaning is clear. Flannigan v, Provident Life & Ac- 
ok ent Ins. Co. et al. 

146(3)—To make answers - ‘sopiiontion for fire insurance binding, policy or paper attached 
thereto must show parties’ intent to incorporate application in contract; insurance con- 
tracts are to be construed most strongly against insurer. Shinn et al v. West Virginia 


ius. Co. CW. Va) 

§ 149." PRINTED AND WRITTEN ‘PORTIONS OF POLICY. 

149—Typewritten rider in liability policy held not in irreconcilable conflict with printed pro- 
vision insuring against liability for damage to other vesseds caused by vessel insured. 
Atlantic Basin Iron Works v. American Ins. Co, et al. ( ¥.) <P 

§ 150 MATTER ON MARGIN OF OR SLIP ATTACHED ‘TO POLICY. 

150—Rider or indorsement on policy before issuance became_part_of contract as fully as 
though read by insured before loss. Burch v. Hartford Fire Ins. Co. (Cal.) . aaa 

ae terms of policy and rider, are inconsistent, rider will prevail. Marine Equip- 

ent Corporation v. Automobile Ins. Co. of Hartford, Conn. (N. Y.) 
§ 151. es a oR pe POLICY AND ACCOMPANYING PAPERS, 
n genera 

151(1)—Statute declaring policy contains entire contract forbids insured to contradict we 
instrument by parol or other extrinsic evidence. Shuff v. Life & Casualty Ins. Co. of 
nessee (TL,a.) 

. Application as part of contract. 

151(2)—Consideration of original application for group insurance, amendments, and writings 
constituting policies, held necessary to ascertain parties’ intention. Leach v. Metro- 
politan Life Ins. Co. (Kan.) 

151(2)—To make answers in application for fire insurance binding, policy or paper attached 
thereto must show parties’ intent to incorporate application in contract; insurance con- 
—s- eas most strongly against insurer. Shinn et al v. West Virginia 

ns. Co a 

151(2)—Application for insurance is not part of policy, unless copy thereof is attached to 
and made part of policy, statements in application are not warranties, unless attached 
to and made part of policy, though, if fraudulent, they may give right to avoid policy. 
Woody v. Continental Life Ins. Co. (W. Va.) 


§ 152. CONSTRUING STATUTES AND  eeeecemiats BY-LAWS, OR RULES OF IN- 
SURER AS PART OF POLICY 
(3). Statutes and ordinances. 
152(3)—Parties to insurance contract are presumed to have entered it with reference to statu- 
tory form. Harlow v. American Equitable Assur. Co. of New York (Cal Wakes 
152(3)—Statute, requiring provision in indemnity policy enabling injured person’s personal 
representatives to sue insurer after judgment against insured, held part of policy. 
v. International Indemnity Co. (Cal.) 
3G) ar ee policy must be read in light of statutes. 
ass 
152(3)—-Statutes of state where insurance contract was made, relative to forfeiture, were 
part of insurance contract. Wilson v. Illinois Life Ins. Co. (Mo.) . 
152(3)—Person insured by domestic mutual insurance company other than life is member 
of company, and policy, concerning validity thereof, is subject to statutes. Bach v. North 
Dakota Mutual Fire Ins. Co. of North Dakota. (N D.) 
§ 155. EVIDENCE TO AID CONSTRUCTION. 
155—Insurer’s agent was presumed to know character of business insured. Park Saddle 
Horse Co. v. Royal Indemnity Co. (Mont.) 
155—Policy, having been reduced to writing, is resumed to contain all conditions upon which 
its fulfillment could be claimed. Baker v. Pennsylvania Fire Ins. Co. (Mont.) 
§ 161. PROPERTY a BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LO 
162. IN GENERAL. 
162—“Blanket insurance” covers every item of property described in policy to its whole 
amount. Republic Ins. Co. v. American Ice Co. et al. (Tex.) 
$ 163. OF PROPERTY. 
ae general. 
163(14) Chants by lessee, altering basement from storage to display room, costing $3,000, 
- within policy insuring “improvements” and “‘betterments” to ee. Modern Mu- 
c Shop, Inc. v. Concordia Fire Ins. Co. of Milwaukee. (N. Y.) ne. 
(1) Buildings and appurtenances. 
163(1)—Sprinkler system protecting against fire held covered by tornado insurance pees. 
Pacific Fire Ins. Co. v. John E. Morris Co. et al. (Tex.) 
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Additions and new structures. 


(2). 

163(2)~Fise ‘policy on building and additions at certain street number held to cover losses 
to rear of two buildings at - address connected by intervening structure. Orwat et 
al. v. Atma Ins. Co. (N. Y.) 

$§ 1644 — DESCRIPTION OF TITLE OR INTEREST. 

Property held in trust or on commission. 

164(2)—Fire polic on all pfrods of warehousemen or held by it in “trust” ores all goods 
stored in warehouse, Exton & Co. Inc., v. Home Fire & Mere I ns. Co, (N. Y.) 

§ 169. PERSONS COVERED BY LIFE OR’ ACCIDENT INSURAN 

169—Employee carried on peyewl, though not actually em 
in group policy. Thom aa Pacific Mills et al (S. 

§ 175. COM ENCEMEN F RISK. 

175—Parties to insurance Sateen May agree as to when and under what conditions contract 
shall become effective. Stipulation that fire policy was not to be effective until counter- 
signed by local agent held controlling over provision regarding effective date of policy. 
Burner v. American Ins. Co. of Newark, N. J. (Mo.) 

175—Tender of policy with usual permanent disability clause effective only from date of 


policy held companies with judgment. Rosenberg v. Equitable Life Assur. Soc. of 
United States. ~ 


(N 
§ 176. TERM AND DURATION OF RISK. 
176—Evidence of mistake in insurer’s action to reform fire policy and * enjoin action there- 
= a ar for jury. National Union Fire Ins. Co. inas Furniture 
0. nd 
S377: TERM FIXED BY POLICY IN GENERAL. 
177—Right of beneficiary under group policy ended after expiration of one month temporary 


on after date for payment of annual premium. ‘Thompson v. Pacific Mills 
et a 


( 
§ 179%. LOANS ON POLICIES. ’ 4 
179¥%4—Life insurer may collect maximum statutory interest on policy loans in advance, 
though slightly exceeding rate if collected at end of loan period. Policy provision author- 
izing, insured to borrow on policy at 6 per cent. interest, pe in advance, could 
not override contrary statute. Policy condition permitting Collection of interest on pol- 
icy loans in advance indicates absence of intent to charge more than statutory rate. 
Swift v. Columbian National Life Ins. Co. (Mass.) 
VI. Premiums, Dues, and Assessments. 
§ 183. AMOUNT OF PREMIUMS. 
183—Marine insurer, suing for premiums on shipments not ae by brokers, held entitled 
to inspection of broker’s books and papers. Insurance Co. of North America v. Ber- 
nard et al. (N. Y.) 
183—Contract providing premium rate was to be determined, presumption is that rate was 
determinable by schedule filed with insurance commissioner. Contract providing prem- 
ium rate on binders was to be determined, rates are conclusively presumed to be sche- 
duled rates filed with insurance commissioner. Ocean Accident & Guarantee Corporation, 
Ltd. v. Albina Marine Iron Works (Ore.) 
$ 186. PAYMENT OF PREMIUMS 
(3).. Payment to agent or broker. 
186(3)—Provisions of insurance agency contract were binding upon local agent, if he was 
requested by general agent to collect premium of assured without having in his possession 
company’s receipt. Contract provision that local insurance agent should not collect mon- 
eys unless authorized in writing was satisfied by evidence that general agent wrote re- 
questing him to collect premium. Provision relating to payments of insurance premiums 
was not limited to subsequent or renewal premiums. General agent could collect life 
insurance premium through local agent. ational Life Ins. Co. of United States of 
America v. Reedy et al. (Ala.) 
§ 187. NOTES FOR PREMIUMS. 
(3). Want or failure of consideration. 
187(3)—That note was given and insurance taken only on agent’s unfulfilled promise prin- 
cipal would make loan, held defense against principal, contract being indivisible. Hal 
H. Peel & Co. v. Hawkins (Ark.) .. 
§ 188. ACTIONS FOR PREMIUMS. 
(1). In general. 
188(1)—Allowing attorney’s fee, in action_to collect premiums on insurance policy, held er- 
prt peg! Accident & Guarantee Corporation, Ltd. v. Albina Marine Iron Works. 
re. a 
(3). Trial, judgment and review. 
188(3)—Whether defendant, in action on note given for life insurance policy, ratified agent's 
fraudulent acts by keeping policy after discovery, held for jury. Hal. H. Peel Co. 
v. Hawkins (Ark, 
$ 198. REFUNDING OR RECOVERY OF PESEIUMS OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general. 
198(1)—Beneficiary recovering on policy under presumption of insured’s death from absence 
was entitled to return on premiums paid after date of death, Oral promise of insurer's 
agent to return premiums paid after insured’s disappearance | not pending on in- 
— unless authorized or ratified. Williams v. National Life & Accident Ins. Co.. 


(6). 
198(6)—Whether insurer’s agent empowered third person to countersign and issue fire in- 
surance policies held for jury in suit for unearned premiums. Finley v. Continental 
Ins. Co. of City of New York (Mo.) 


VII. Assignment or Other Transfer of Policy. 
§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICIES. ' 
203—-Minor employer’s attempted testamentary disposition of proceeds of group policy on his 
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life held ineffective as assignment under policy prohibiting assignments, Provision pro- 
hibiting assignment by employee of insurance under group policy 
lives held valid. Metropolitan Life Ins. Co. et al. v. William 


(Ky.) 
§ 207. CONSENT OF INSURER. 


covering employees’ 
Seoun’s Adm’r. et al. 


1). Necessity of consent. : 4 ‘ 
207(1)—Mere notice to insurer of change of ownership of insured property or assignment of 
fire policy does not create new contract. Fire policy cannot be assigned by insured be- 
fore loss without insurer’s consent. Neiman v. Hawkeye Securities Fire Ins. Co. (Ia.) 586 
§ 213. CONSTRUCTION OF ASSIGNMENT. i p 
213—Assignee of insurance policy and adjusted claim took only such rights as assignor had. 
Kirkpatrick et al v. Great aeaeninon Ins. Co. et al ee) 
$ 215. TRANSFER OF SUBJECT OF INSURANCE WITHOUT POLICY. 


215—Policy does not pass to purchaser by sale of insured property. Neiman v. Hawkeye Se- 
curities Fire Ins, Co. dia.) 


§ 225. REASSIGNMENT. i : : 

225—Federal Equity Court will not entertain suit to cancel insurance policy for fraud, 
which may be set up in defense of pending action at law in state court. New York Life 
Ins. Co. v. Marshall, (U. S.) oot . 

VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 

$ 228. RIGHT OF INSURER TO CANCEL. . ’ , , 

228—Insured receiving policy could refuse to permit alteration other than provided in con- 
tract as written. Life policy could be canceled by insurer only upon grounds therein 
stipulated. Kansas City Life Ins. Co. v. White et al. (Ariz.) 

228—Under fire insurance policy provision relating to cancellation, insurer could cancel pol- 
icy by mail or otherwise. Hartford Fire Ins. Co. v. Brothe. (Col.) 582 

§ 229. NOTICE TO CANCEL. 

(3). Notice to agent or broker. 3 é , a 

229(3)—Insured’s brother authorized to receive registered letter and deliver it to insured, 
was not authorized to receive notice of cancellation of policy contained therein. Hart- 
ford Fire Ins. Co. v. Brothe. (Col.) . 

§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. . 

230—Fire policy might be cancelled as to assured without return on unearned premium to 
him, where mortgagee paid premium. Berry v. Equitable Fire & Marine Ins. C 


(Mo) _.... 

§ 232. ACTS CONSTITUTING CANCELLATION. | : . 

232—Notice of cancellation of fire insurance policy mailed October 6, stating cancellation 
would be effective on receipt of notice, delivered after fire occurring October 21, was 
too late. Hartford Fire Ins. Co. v, Brothe. (Col.) 

$ 236. OPERATION AND EFFECT OF CANCELLATION. ss : 

236—Insured’s liability on premium note for 5 year fire and tornado policies held terminated 
by cancellation of policies. Hartford Fire Ins. Co. v. Hines (Ala.) : 

236—Cancellation of insurance policy held effective on receipt of notice. Hartford Fire Ins. 
Co. v. Brothe. (Col.) : 

236—Company, through mistake, delivering policy or additional insurance to employee not 
actively employed, held not liable thereunder on return of premiums. Leach v. Metro- 
politan Life Ins. Co. (Kan.) 

236—Mortgagee could not recover under fire policy making loss due assured payable to as- 
sured and mortgagee, where policy was cancelled as to assured. Liability under fire 
policy which insurer claimed to have cancelled was not affected by tender of premium 
after fire occurred. Berry vy. Equitable Fire & Marine Ins. Co. (Mo.) .. 

236—Insured’s cancellation of policy without delivery of premium note to him held to present 
recovery by mortgagee. alpern v. National Fire Ins. Co. of Hartford, Conn. (N. D.) 

236—Beneficiary under group policy cannot be arbitrarily deprived of benefits of policy by 
cancellation without notice. Tisoesten v. Pacific Mills et al. (S. C.) 

§ 247. RESCISSION BY INSURER. aes - r 

247—Evidence held to show that statement in apgtcntee that insured was in good health 
were oom false, justifying rescission of policies. Bankers’ Life Co. v. Dixon. 


(U. : 
IX. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty or Condition. 
(A) GROUNDS IN GENERAL. 
§ 250. STATUFORY PROVISIONS. 


-) In general. 

250(1)—Statate controls as to effect of statements in application. Union Indemnity Co. v. 
Dodd _ et al. (U. S.) 

§ 252. REPRESENTATIONS. 

§ 253. IN GENERAL. |. 

253—To constitute defense to action on insurance policy, false statement relied on by in- 
surer must have been made with intent to deceive concerning matters intrinsically ma- 
a to ae? ee Ins. Department of Order of Railway Conductors of America 
v. Brooks. a. 

253—“Misrepresentation” insurance, is false representation of material fact, tending 
to — entry into contract on less favorable terms. Weody v. Continental Life 


417 


255—Statute declaring that to be defense matter warranted in insurance policy must be so 
material as to increase risk of loss relieves against common-law rule as to warranties. 
Accident Ins. Department of Order of Railway Conductors of America v. Brooks. (Ala.) 122 

255—False statement in applying for health policy, not made with intent to deceive and not 
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materially affecting risk, does not a recovery. Clayton v. General Accident Fire & 


Life Assurance Corporation Ltd. oe eos 

255—Insured’s misrepresentation, to invalidate life policy, must be of such importance that, 
but for such representation, company would not have written policy. New York Life 
Ins. Co. v. Cumins. (U. S. ; aca'8 bd 

255—That specific answer is sought and obtained in life insurance application is ordinarily 
proof that matter is material; ordinarily, specific answer in application for life insur- 
ance, will be treated as material; misrepresentation that insured had not had tuberculo- 
cw held , prevent recovery on life policy. Stockton v. Continental Life Ins. Co. 

eo 

255—Obtaining specific answer in life insurance application is ordinarily proof that par- 
ties regarded matter as material; specific answer in application for life insurance will 
ordinarily be treated as material; aera that insured had not had cancer 
held to prevent recovery on life policy. oody v. Continental Life Ins. Co. (W. Va.) 

$ 256. EFFECT OF MISREPRESENTATION. 

(2). Knowledge and intent of applicant. hs. 4 me : 

256(2)—Misrepresentations of material facts in obtaining insurance policies, made with 
knowledge, held fraudulent, authorizing cancellation of policies regardless of insured’s 
knowledge of untruthfulness, That misrepresentation in securing policy was made inno- 
cently will not prevent rescission. Equity will relieve from false representations in 
securing insurance, whether they were intentional or made through mistake. Travelers 
Ins. Co. v. Evslin et al (N. J.) : wens : 

256(2)—False statement in applying for health policy, not made with intent to deceive and 
not materially affecting risk, does not bar recovery. Clayton v. General Accident Fire & 
Life Assurance Corporation Ltd. (N. J.) ..... ; ‘ apes 

256(2)—Statements in life policy if untrue are conditions defeating policy, though made in- 
nocently. Metropolitan Life Ins. Co, v. Feczko. _ (Ohio) ; . se eeeee 

256(2)—Owner’s good faith in statemerits in procuring fire policy on automobile held im- 
material, where false. Affleck v. Potomac Ins. Co. (R. I.) .. “s 

256(2)—Applicant for insurance owes to company same good faith he may demand of it. 
Pocitive untrue statement in application will be deemed to have been made willfully 
with intent to deceive. Union Indemnity Co. v. Dodd et al. (U. S.) ....... ‘ 

256(2)—False statements, although made in good faith, representing material fact as true, 
without knowledge thereof, avoid policy. Stockton v. Continental Life Ins. 
(Wash) : 

§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. a 

262—-Statute relative to effect on right of recovery of false statement in insurance application 
condones no fraud, but prevents voidance for inadvertent mistakes, Krajewski v. West- 
ern & Southern Life Ins. Co. (Mich.) 

§ 263. WARRANTIES. 

§ 266. WARRANTIES AS PART OF CONTRACT. ; 4 

266—Application for insurance is not part of policy, unless copy thereof is attached to and 
made part of policy, statements in application are not warranties, unless attached to 
and made part of policy, though, if fraudulent, they may give right to avoid policy. 
Woody v. Continental Life Ins. Co. (W. Va.) eae 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 273. SEAWORTHINESS OF VESSEL. 

273—That prescribed complement of men were not aboard while insured boat was on way 
did not make boat unseaworthy with same men aboard while resting at berth. Warranty 
of seaworthiness in insurance policy, unless otherwise extended, is satisfied, when sea- 
worthiness exists at inception of risk, and later unseaworthiness does not vitiate policy, 
where boat_ was seaworthy at inception of risk, under time policy of insurance, policy 
attached. Law implies covenant, in connection with voyage policy, that vessel is in sea- 
worthy condition for necessities of port and necessities of voyage. Smith v. Northwestern 
Fire & Marine Ins. Co. (N. Y.) 

$ 280. DESCRIPTION AND CONDITION OF GOODS. 

280—Replacing original motor block with another having different motor number held not te 
pregiude recovery under fire policy. Wyman et al. v. Security Ins. Co. of California. 

280—Misrepresentation in application for fire insurance as to year automobile was made 
held not to avoid policy, where information in application permitted ascertainment of 
year. Berry v. Equitable Fire & Marine Ins. Co. (Mo.) 

280—Automobile fire insurance policy held not avoided because of misrepresentation that 
automobile was new, where there was no intent to deceive. Suetterlein v. Northern 
Ins. Co. of New York. (N. Y.) Relae Peers ay 

280—Ordinarily, erroneous description of location of property will not avoid fire policy, 
where risk is not materially affected thereby. Courts refuse recovery on fire policies 
as matter of law, where misdescription relating to nature of property is unquestionably 
material. Description of automobile in fire policy and statement relating to its pur- 
chase, held material warranties of insured, though not read. Automobile owner could 
not recover on fire policy in action at law without reformation, where description in 
policy was erroneous. Insured held not entitled to recover for loss of autbmobile under 
fire py containing widely divergent description of car insured from that described in 
proofs of loss. Affleck v. Potomac Ins. Co. (R. I.) 

280—Year and model of automobile under fire and theft policy, 
misrepresentation thereof defeated recovery for loss, Good’ f fire 
and theft policy held insufficient reply to defense that year and model of automobile 
were misrepresented. Automobile Owners Ins. Ass’n. v. Hennessy. (Tex.) 

§ 282. TITLE OR INTEREST OF INSURED. 

(1). Construction and effect of provisions of policy, 

282(1)—Applicant for insurance to meet policy provision as to interest in property, need not 
settle questions of title with great precision. Where insured’s ownership of life estate 
only increased risk, statute providing that policy is valid unless misrepresentation in- 
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creased risk is inapplicable. Gunn v. Palatine Ins. Co., Limited, of London, England 
a. 


et al (Ala. 
282(1)—Statement in schedule that car was owned by insured and unincumbered did not 
avoid policy where not made with intent to deceive; “warranty”; “representation.’, Lind- 
strom v. Employers Indemnity Corporation. (Wash.) 
2) haracter of title or interest in general. 
282(2)—That naked legal title is outstanding does not avoid goties requiring assured to be 
sole owner if he is beneficial owner. Insured’s ownership of life estate held insufficient to 
meet policy requirement of unconditional and sole ownership in property. Gunn v. 
Palatine Ins. Co., Limited of London, England et al (Ala.) 
282(2)—Title to property transferred to purchaser’s brother to secure loan deed vested in 
purchaser by operation of law, on brother’s making loan deed. Hanover Fire Ins. Co. 
of New York v. Hodges. (Ga.) ’ 
282(2)—Fire insurance policies issued to corporation having only equitable title held not 
void for breach of unconditional and fee-simple ownership conditions. Owner of busi- 
ness held entitled to recover on fire insurance policies to which insurance agent, know- 
ing circumstances attached rider making loss payable to business. London Assurance 
Corporation v. Bailey et al. (Ky.) 
282(2)—Innocent purchaser from grantor, who held under forged deed, which was set aside, 
cannot recover on fire policy, void if insured’s interest were other than sole ownership. 
Mechanics & Traders Ins. Co. v. Local Building & Loan Ass’n, et al. (Okla. 
282(2)—Fire pee held not void because insurer’s possession was only that of trustee, 
bearing all incidents of legal title. Conditional sale contract held not admissible to 
show that insured was mere trustee of insured property. Pacific States Fire Ins. Co. 
v. C. Rowan Motor Co. (Ore.) 
282(2)—Equitable title held sufficient as respects insurance policy. Fraley v. Farmers Mu- 
tual Fire Relief Ass’n. of Portland. (Ore.) 
(5). Title in husband or wife. s 
282(5)—Husband in Tennessee is ‘“‘sole and unconditional owner” of real property held with 
wife by the entirety, within terms of fire policy. McNeil et al. v. Connecticut Fire 
mm Coe €U.. Sy. od 
(6.) Effect of mortgage or other lien. af : 
282(6)—Mortgagee held not entitled to recover under fire policy, providing that insured 
must be “sole owner” of building and land. Foster v. Illinois Travelers Home Fire 
Ins. Co. of Chicago (Tenn.) 
(13). Vendor and purchaser of personal property. ; 
282(13)—Verbal agreement to sell truck, reserving title but delivering possession, held not 
to preclude recovery under fire policy containing unconditional ownership clause. Wy- 
man et al. v. Security Ins. Co, of California. (Cal.) 
§ 283. INCUMBRANCES. 
(1). In general. 4 
283(1)—Failure to disclose alleged incumbrance on insured property, not known to insured 
when policy was issued, held not violation of fire policy. Hanover Fire Ins. Co. of 
New York v. Hodges. (Ga.) 
2). Effect of statutory provisions. ; , 
283(2)—-Statement in schedule that car was owned by insured and unincumbered did not 
avoid policy where not made with intent to deceive; “warranty” “representation.” Pro- 
vision that policy should be void if car insured was incumbered held not condition pre- 
cedent to insurers’ liability, but mere waranty. Lindstrom v. Employers Indemnity 
Corporation. (Wash.) . 
(3). Existence and nature of incumbrances, zs 
283(3)—Unauthorized conveyance by purchaser’s brother, to whom title was transferred to 
secure previous loan for purchaser, did not defeat subsequent fire policy by eS 
as incumbrance on land. Hanover Fire Ins. Co. of New York v. Hodges. NG: <0 
(Cc) MATTERS RELATING TO PERSON INSURED. 
§ 289. DESCRIPTION IN GENERAL. . 
289—Statements in application as to occupation and income, to affect policy, must be as to 
material matters, and made to deceive. “Income” from conmpeaes in application for 
accident insurance held to mean gross income. Eaid v. National Casualty Co. (Ore.).. 
§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. . 
291(1)—Applicant for life insurance must exercise good faith and answer questions re- 
specting health truthfully. Mutual Life Ins. Co, of New York v. Geleynse. (Mich.) 
291(1)—Untrue statements by insured, in application becoming part of policy that he had 
not been treated by physician or had any ailment, avoided recovery on policy. 
politan Life Ins. Co. v. Feezko. (Ohio) 
(4). Representations as to the existance of specific diseases. 
291(4)—That specific answer is sought and obtained in life insurance application is ordin- 
arily proof that matter is material; ordinarily, specific answer in application for life 
insurance will be treated as material; misrepresentation that insured had not had tuber- 
culosis held to prevent recovery on life policy. Stockton v. Continental Life Ins. Co. 


(W. Va. 

291(4)—Obtaining specific answer in life insurance application is ordinarily proof that par- 
ties regarded matter as material; specific answer in application for life insurance will or- 
dinarily be treated as material; a. that insured had not had cancer held 


to prevent recovery on life policy. Woody v. Continental Life Ins. Co. (W. Va.) 
(6). Serious or temporary disease. 

291(6)—Answers in application for health policy, not setting out conditions constituting trans- 
itory or temporary ae do not. bar recovery. Clayton v. General ident 
Fire & Life Assurance ration. (N. J.) 

§ 292. MEDICAL ATTENDANCE. | a 

292—Questions in life insurance application as to names of “‘physicians” and “‘practitioners”’ 
consulted held to cover osteopaths. Representations that applicant had not consulted 
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physician within 5 years, whereas he had consulted osteopath 15 times recently, held to 
Cuan cancellation of life policy. Mutual Life Ins. Co. of New York v. Geleynse. 
ich. ; 
292—Testimony of physician treating insured, together with hospital records, held properly 
excluded in beneficiary’s action on policy after insured’s death; “‘substantive law”; “‘Ad- 
jective or remedial law.”’ Hospital records showing on examinations of insured held 
»roperly excluded in beneficiary’s action on life policy after insured’s death. Metropolitan 
Lite Ins, Co. v. McSwain. (Miss.) 
292—Insurer held as matter of law not liable under life policy, in view of insured’s false 
statement relative to consultation with physician, New York Life Ins. Co. v. McCarthy. 


$ 

296—Additional insurance contract held to require insured employee to have been actively 
at work on effective date of new policy or subsequent thereto. Employee, whose em- 
ployment lapsed before delivery and effective date of additional insurance, held not 
entitled thereto. Leach v. Metropolitan Life Ins, Co. (Kan.) 

296—Statements in application as to occupation and income, to affect policy must be as to 
material matters, and made to deceive. Eaid v. National Casualty Co. (Ore.) .... 

296—Altering and pressing clothing held within meaning of “‘tailoress” in application for ac- 
cident insurance. Southern Travelers Ass’n. v. Boyd. (Tex.) 

§ 297. HABITS. TEP 

297—-False representation that applicant never used stimulants to excess will avoid life pol- 
icy. In action on life policy, refusal to instruct jury to find for defendant is insured 
used stimulants excessively contrary to his representation held error. Instruction to find 
for insurer only if insured’s false statement that he never used stimulants to excess was 
with intent to deceive or materially affected acceptance of risk held error. Krajewski 
v. Western & Southern Life Ins. Co. (Mich.) 

§ 299. SPECIAL CIRCUMSTANCES AFFECTING EXTENT, OF RISK... 2 

299—Misstatements in een for accident insurance as to previous indemnities received 
held material to risk. Union Indemnity Co. v. Dodd et al. (U. S.) 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Condition Subsequent. 


(A) GROUNDS IN GENERAL, 

§ 306. CONDITIONS SUBSEQUENT. 

§ 308. - FULFILLMENT OR BREACH. ; : 

308—Provision of fire policy excusing failure to comply with warranties as to portions of 
premiums over which insured had no control applied to all parts of bar insured. Time 
during which insured lacks control is immaterial under fire policy excusing breach of 
ere where insured has no control over premises. Watson v. Firemen’s Ins. Co. 
(N. a 

$ 309. : ee . 

309—Insured’s breach of promissory warranty respecting giving information for premium 
fixing purposes held no defense to a liability insurer. Killeen v. General Accident Fire 
& Life Assurance Corporation, Ltd. ie. ‘ 

309—Increased hazard, ceasing three mont 4 
policy. National Fire Ins. Co. of Hartford, Conn. v. Renier ( 

§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT 

(2 Nonpayment of premiums or assessments. , 

310(2)—Notice required by statute of state where insurance contract was made not being 
given, forfeiture could not be predicated on insured’s failure to pay premium when due. 
Wilson v. Illinois Life Ins. Co. (Mo.) iat bee 

PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 

311(1)—As respects assured’s breach, right of injured person to recover against liability 
insurance carrier, held coextensive with assured’s rights. Assured’s failure to co-operate 
with insurer defeated recovery from insurer by person injured, though co-operation 
. might not have defeated plaintiff's claim. Coleman v. New Amsterdam Casualty Co. 


311(1)—Insurer’s defenses against insured are available in action by person injured by in- 

~_— Seance: Killeen v. General Accident Fire & Life Assurance Corporation 
(2). Assignees. 

311(2)—Seller and buyer of insured merchandise stock held joint adventurers as respects as- 
signed fire insurance on merchandise and consummation of sale contract. Fire policy, 
assigned to purchaser of merchandise stock, was not forfeitable for breach of inventory 
cues by assignor prior to assignment. Pennsylvania Fire Ins. Co. v. Malone et ai. 

a. i 
(3). Mortgagees and their assignees. 

311(3)—Under policy making loss payable to mortgagee as its interest appears, act of mort- 
gagor forfeiting his interest would forfeit mortgagor’s interest. Insurance Co. of North 
America et al, v. Cheathem et al. (Ky.) 

311(3)—Mere “loss payable’ clause in fire insurance policy gives mortgagee no rights not 
possessed by insured. Under policy containing “loss payable” clause making mortgagee’s 
rights subject to provisions of policy on insured’s willful destruction of pr 
fire, insurer was not liable to mortgagees. Ford et al v. Iowa State Ins. Co. (Minn.) 

ee of insured premiums is bound by terms of policy, in absence of special 
contract. elpern v. National Fire Ins. Co. of Hartford, Conn. (N. 

311(3)—Mutual fire insurance policy containing standard mortgage clause 
statute concerning effect of failure to pay premiums. Mutual fire insurance policy, de- 
clared void by statute for nonpayment of premium, is void as to both owner member and 
mortgagee. Bach v. North Dakota Mutual Fire Ins. Co. of North Dakota. (N. D.) 
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311(3)—Failure of insured’s bankruptcy receiver to give prompt notice of fire loss held not 
to affect mortgagees’ rights. Fire policy giving mortgagee days to furnish proof of loss 
after notice of insured’s failure created independent contract between mortgagees and in- 
surers, Greenwich Bank v. Hartford Fire Ins. Co. of Hartford, Conn., et al. (N. Y.) 

311(3)—Where fire olicy is void for lack of insurable interest by assured, mortgagee can- 
not recover thereon by reason of mortgage payable clause in mortgagee’s favor. Phoenix 
Ins. Co. of Hartford Conn. v. First National Bank of Stillwell, Okla. (Okla.) 

311(3)—Additional insurance provision of automobile fire policy held void as to mortgage. 
Insurer held charged with knowledge of law protecting mortgagee’s interest against pro- 
curing of additional insurance by mortgagor. Camden Fire Ims. Ass’n. v. Clayton. 


‘ex. 
311(3)—Clause in fire policy protecting mortgagee held to protect against mortgagor’s act 
or neglect of which mortgagee was ignorant prior or subsequent to issuance of policy. 
Mortgagee may recover on fire policy protecting it against mortgagor’s act or neglect, 


though mortgagor obtained licy by a as to property’s location. Fayetteville 
ton Ass'n. v. Mutzal Fire Ins. Co. 1 


Building & of West Virginia. (W. Va.) 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 312. SUBJECTS OF MARINE INSURANCE IN GENERAL. ; ‘ 

312—Warranty of seaworthiness in insurance policy, unless otherwise extended, is satisfied, 
when seaworthiness exists at inception of risk, and later unseaworthiness does not vitiate 
policy. Intention of parties must be ascertained to determine effect of breach of war- 
ranty that insured vessel should be kept in seaworthy condition. It is presumed to be 
parties’ intention that, under warranty of seaworthiness continuing beyond inception 
of risk supervening breach merely suspends obligation of policy, Where boat was sea- 
worthy at inception of risk, and seaworthy when destroyed by fire, intermediate breach of 
time policy providing that vessel be kept in —— condition did not forfeit insurance. 
Law implies covenant, in connection with voyage policy, that vessel is in seaworthy con- 
dition for necessities of port and necessities of voyage. Under voyage policy, if voyage 
consists of successive stages, equipment at outset need not be adapted to any stage, ex- 
cept first. Where vessel was unseaworthy when starting voyage, voyage insurance ceas 
to be effective at moment of sailing, under implied covenant. Express warranty in voyage 
insurance policy does not exclude implied one consistent with its terms. Smith v. 
Northwestern Fire & Marine Ins. Co. (N. Y.) .... 

§ 317. ERECTION OR OCCUPATION OF NEIGHBORING BUILDINGS. 

(2). Clear space clause. =0 3 

317(2)—Fire policies on lumber held avoided by violation of express warranty requiring 

clear space of 200 feet between lumber and mill, Mcleod v. Stuyvesant Ins. 


(1). In general. 
323(1)—Forfeiture clause for house vacancy cannot take effect because of statute, if fire 
loss was not caused by vacancy. Yearnd v. Northern Ins. Co. of New York. (Mich.) 
323(1)—Insured must know condition in policy against liability for loss on dwelling vacant 
15 days. Servais v. Shelby Farmers Mutual Fire Ins. L i ‘2 
$§ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(3). Gasoline. 
326(3)—Fire resulting from use of gasoline prohibited by policy is not within policy, re- 
> ee 


gardless of whether insured knew of it use. Watson v, Firemen’s Ins. Co. 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 


602 
432 


754 


328(1)—Provision voiding fire insurance policy on change in interest, title, or possession is valid. 


Aetna Ins. Co. v. Steele et al (Ky.) 
328(1)—Provision that policy should become 
possession of property without insured’s consent indorsed on policy was valid. Baker v. 
Union Assurance Society of London Ltd. (Mont.) 
2). What constitutes change of titld of interest in general. 
328(2)—Insured holding equitable title transferring bond to reconvey title without insurer’s 
consent changed interest, avoiding policy, and precludin assignee of bond from suing 
thereon. Insured conveying property by security deed receiving bond for title has 
merely right to reconveyance on paying debt which passed to assignee’s of bond. North- 
western Fire & Marine Ins. Co. v. Bank of Thomasville et al. (Ga.) ... 
. Contract for sale. +. 
328(5)—Insured, who delivered deed and accepted payment, held not “‘sole and_unconditional 
owner,” notwithstanding contract that title would not pass until later, Hartford Fire 
Ins. Co. v. Bishop. (Ky.) 
(10). Assignment for benefit of creditors and proceedings in bankruptcy. | 
328(10)—Appointment of Bankruptcy receiver for insurer does not “transfer possession.” 
be + pene Greenwich Bank v. Hartford Fire Ins. Co. of Hartford, Conn., et 
al. (N. 


(11). Devolution of property by death of insured. 
328(11)—Where insured died before fire, and heirs assigned rights in residue property of 
estate, there was no change in title of insured property except effected by death, and in- 
sured’s administrator could recover on fire insurance policy. Home Ims. Co. 
York v. Latimer. (Ariz.) 
(14). “Commencement of foreclosure , gooetney or “notice of Sale.” ’ 
328(14)—Indorsement on policy, “notice accept of incumbrance” held not to constitute 
mortgage clause, designating person to whom loss should be paid. Provisions of fire pol- 
icy prohibiting increase of risk or hazard applies to foreclosure of existing mortgage or 
one subsequently executed. Institution of foreclosure suit forfeited fire policy, and sei- 
ther insured nor trustee of mortgaged property could recover thereon. Scope and im- 
tention of policy prohibiting increase of risk cannot be enlarged by mortgagee or court. 
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Commencement of foreclosure suit with or without knowledge thereof by assurred for- 
feited fire policy, Mack v. Liverpool, London & Globe Ins. Co. Ltd. (Iil.) Fa 
328(14)—Institution of suit to foreclose lien is ‘foreclosure”’ eqeenting, within provision 

forfeiting fire policy on commencement of foreclosure proceeding. lie. providing it 
shall be void, T Tcdeanes roceedings are commenced, was rendered void by institution 
of foreclosure proceedings by assignee. of mortgagee, unless insurer was estopped to 
rely on forfeiture clause. Insurance Co. of North America et al. v. Cheathem et al. 
(Ky. . ar 
328(14)—Provision making policy void if notice of foreclosure sale was given with insured’s 
knowledge did not apply to notice by sheriff of sale under foreclosure action. Baker 
v. Union Assuranee Society of London Ltd. (Mont.) 
$ 330. INCUMBRANCES. 
(1). In general. : ‘ . 
330(1)—Mortgages not covering any personal property held not to invalidate fire insurance 
policies stipulating against mortgaging insured personal property. London Assurance 
Corporation v. Bailey et al. (Ky.) ; é : ’ 
330(1)—Insured placing mortgage on peeety without indorsement on fire insurance policy, 
did so at his peril. Niagara Fire Ins. Co. v. McCord. S.) 
(3). Renewal or change in form of incumbrance, : : , 
330(3)—Execution of mortgage for amount of valid liens against insured realty in executor’s 
hands did not vitiate policy. Jack et al. v. Farm Property Mut. Ins. Ass’n. of Iowa. 


(1). In general. J ee ses f 
$33(1)—Provisions prohibiting increase of risk or hazard and which avoid policy upon their 
violation are valid. Mack vy. Liverpool, London & Globe Ins. Co. Ltd. (Iil.) 
& 334. PRECAUTIONS AGAINST LOSS. 
(1). In general. ; ' 
334(1)—Method of transporting race horses lost in transit 
uirement of proper care, within insurance policies. 
eo. Inc (La.) 


334(1)—Whether reasonable precaution has been used to safeguard property insured against 
robbery depends on circumstances of each case. Michler v. New Amsterdam Casualty 
Co. Inc. (N 

§ 335. KEEPI 

(1). Nature, validity, and operation in general. 

335(1)—Books and inventories required by fire policy are such that ordinary person, familiar 
with method employed, can ascertain therefrom value of property insured. Where fire 
policy requires both books and inventories to be kept, courts may not dispense with either. 
Fire policy, avoided by noncompliance with inventory and iron safe clauses, cannot be re- 
vived by making belated inventory. Mutual consent of contracting parties is only way 
in which fire policy can be revived after its lapse under iron-safe clause. Pennsylvania 
Fire Ins. Co. v. Malone et al. (Ala.) 

335(1)—Insured, under floating fire policy requiring keeping of records, need only use due 
care in keeping thereof. Insured’s Liluse to procure reports required by floating fire 
olicy held not breach of condition, when destroyed without intent or negligence. Home 
ns. Co. of New York v. Hightower et al. (U. S.) : 3 

335(1)—Insured is only required to produce books and inventories when desired or demande 
by insurer. Hirsch-Fauth Furniture Co. v. Continental Ins. Co. (U. S.) 
(2). Taking inventory. 

335(2)—Purchaser’s delay in making inventory until long after he was required to make it 
under fire policy caused it to lapse. Compliance with requirement of keeping books and in- 
ventories must be substantial, and parol evidence is admissible only to explain records. 
Where purchaser failed to take inventory within 30 days, or preserve in iron safe in- 
ventory made by vendor, no recovery could be had on fire policy. Entry of lump sum 

aid for merchandise stock on purchaser’s books held insufficient as inventory or book- 
eeping record. Pennsylvania Fire Ins. Co. v. Malone et al. (Ala.) 
335(2)—Covenants in fire policy requiring taking of inventory and keeping books are valid 
and failure to substantially comply with them “avoids policy. Requirement in fire pol- 
identity books. Mississippi Fire Ins. Co. v. Perdue. (Ala.) 
3 Keeping books of account. 

%35(3)—Compliance with requirement of keeping books and inventories must be substantial, 
and parol evidence is admissible only to explain records. Entry of lump sum paid for 
merchandise stock on purchaser’s books held insufficient as inventory or bookkeeping rec- 
ord. Pennsylvania Fire Ins. Co. v, Malone et al. (Ala.) idares 

335(3)—Covenants in fire policy requiring taking of inventory and keeping books are valid 
and failure to sunstantially comply with them avoids policy. Requirement in fire pol- 
icy for keeping of books requires no particular form of bookkeeping. Insured under fire 
policy on merchandise requiring keeping of books, may explain system employed and 
identity books. Mississippi Fire Ins. Co. v. Perdue. (Ala.) 

335(3)—Provision of robbery insurance policy requiring insured to keep books, did not re- 
lieve insurer from liability where insured did not keep books, and keeping books was 
not necessany to determine insured’s loss. Michler v. New Amsterdam Casuatty Co. 

m 


Inc. (N. J.) 
335(3)—Noncompliance with record warranty clause held to preclude recovery on insurance 
licy if otherwise warranted. Resort may not be had to extraneous sources for in- 
ormation on stock to determine whether record clause of policy had been complied with. 
Fire Association of Philadelphia, v. Hinton. (Tex.) 
(4). aaene books and papers in safe. 
b 


335(4)—Where purchaser failed to take inventory within 30 days, or preserve in iron safe 


inventory made by wendor, no recovery could be had on fire policy. Pennsylvania Fire 
Ins. Co. v. Malone et al. (Ala.) 
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§ 336. ADDITIONAL INSURANCE. 
1). In general. 
336(1)—Insured, by taking out another fire insurance policy on automobile in name of wif 
voided first policy, even if second policy was void. Suetterlein v. Northern Ins. Co. o: 
New York. ee r 
(2). Knowledge and consent of insured. ‘ 
336(2)—Insured, taking additional insurance after insurer’s mistakenly informing him_polii 
d expired, cannot recover after denying additional insurance in proof of loss. Br 
of additional insurance clause in fire policy avoids policy, without regard to insured’s 
owledge. National Union Fire Ins. Co. v. Provine. (Miss.) 385 
336(2)—Fire policy will not be forfeited, where other insurance exists without insured’s 
knowledge or consent. Pacific States Fire Ins. Co. v. C. Rowan Motor Co. (Ore.)... 167 
(7). Entire or severable contracts. : 
336(7)—Breach of additional insurance clause in policy with respect to residence did not af- 
fect validity of policy as to furniture. National Union Fire Ins. Co. v. Provine (Miss.) 385 


(C) MATTERS RELATING TO PERSON INSURED. 
§ 339. CHANGE OF OCCUPATION. 
339—Engaging temporarily during evening in another vocation did not consistitute ‘change 
of vocation” from one stated in accident insurance application, requiring notice under 
ne of insurance association; ‘“‘occupation.”” Southern Travelers Ass’n. v. Boyd. 
‘ex. 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
$ 349. oe AS a OF FORFEITURE IN GENERAL. 
- In general. 

349(1)—Mutual fire insurance policy, on which full premium has not been paid by cash or 
note, is void during period of nonpayment. Bach v. North Dakota Mutual Fire Ins. 
Co. of North Dakota. (N, D.) 

(3). Nonpayment of note given for premium. D 

349(3)—Where life insurance company accepted assured’s premium payment as policy loan, 
non-payment did not forfeit policy. Life insurance company’s accepting assured’s new 
note in larger sum than old held abandonment of original contract. Deskin v. United 
States Reserve Ins. Corporation. (Mo.) b 

349(3)—Stipulation in premium note that policy would ee if note was not paid on du 
date held valid. Wilson v. Illinois Life Ins. Co. (Mo.) 

$ 351. WHAT LAW GOVERNS. ; . 

351—Insurer’s act in canceling Kansas policy because of decedent’s failure to pay premium 
note was not governed by Kansas laws, where note was not executed in that state. Effect 
of insured’s failure to pay premium when due was governed by law of state where insur- 
ance contract was made. Wilson v. Illinois Life Ins. Co. (Mo.) 

§ 356. EXTENSION OF TIME FOR PAYMENT. 

§ 357. IN GENERAL. 7 s 

357—Note as part payment of premium, taken subject to condition of paying balanee in 
cash and subsequently returned, did not extend insurance. New England Mut. Life 
Ins. Co. v. Reynolds. (Ala.) 

§ 362. EXCUSES FOR NONPAYMENT. : : ; me 
362—Proof of disability held condition to waiver of renee under life policy providing 
therefor, notwithstanding insured became insane. ew England Mut. Life Ins. Co. v. 
Reynolds. (Ala.) eee 

§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
$ 365. —— REINSTATEMENT. 
(1). In general. s apt as 
365(1)—Acceptance of overdue premium subject to accident, policy’s conditions held not to 
waive requirement of due payment to share in accumulation benefit. Jennings v. Travel- 
ers Equitable Ins. Co. (Minn.) 806 
(2). Condition of reinstatement. : ; 
365(2)—Term ‘‘good health” during which life policy could be reinstated held equivalent to 
“sound health” or freedom from disease seriously affecting general healthfulness. Wood- 
land v. Liberty Life Ins. Co. (Mich.) 
$ 366. ELECTION BETWEEN RIGHTS. . 
366—Face value of policy is not recoverable, where insured elected to withdraw accumulated 
dividends after insurer’s waiver of forfeiture of right of election. State Life Ins. Co. 
v. Finney. (Ala.) . ‘ . ae 
366—Each option given insured by life policy, such as right to cash surrender value, is im 
—— ane offer, not binding on insurer until accepted. Isaac Van Dyke Co. 
v. oll. ich. 
§ 367. ——- INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In _ general. 
367(1)—Question of insured’s rights to extend insurance after failing to pay premium when 
due and giving note therefor and making payments on note was question of law. Un- 
der terms of life insurance policy extended insurance was dated from failure to_ pay 
balance on note, given for premium, not from date premium was due. Morgan v. Inter 
Southern Life Ins. Co. y.) 
369. SURRENDER VALUE. : : 
369—Right to receive cash surrender value is personal to insured. Isaac Van Dyke Co. v. 
Moll. (Mich.) 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 
$ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. . 
371—Policy provisions for benefit of insurer may be irrevocably waived, consideration is not 
essential to waiver. State Life Ins. Co. v. Finney. Cie sixes eee’ 
371—Estoppel arises from acts and conduct of company’s duly authorized representative fore- 
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closing defenses on policy otherwise permissible. McGruer et al. v. Fidelity & Casualty 
Co. of New York. (Cal.) 

371—Liability insurer defending actions against insured, represented by his own counsel was 
not estopped from claiming accident was outside policy. Lunt v. Aitna Life Ins. Co. 
of Hartford, Conn. (Mass.) 

371—Insurer may intentionally relinquish right to forfeit my or be estopped from claim- 
ing forfeiture by conduct on which insured relies to his prejudice. Aldridge et ux v. 
Greensboro Fire Ins. Co. (N. C.) 

371—Slight circumstances are sufficient to indicate —, of insurer to waive forfeiture. 
Stone v. Brady Mutual Life Ins. Ass’n. x.) 

§ 372. WHAT CONDITIONS MAY BE WAIVED. 

372—Policy provisions for benefit of insurer_may be irrevocably waived; consideration is 
not essential to waiver. State Life Ins. Co. v. Finney. (Ala.) 

372—-Insurer may consent to carry risk notwithstanding change of ownership, or by its con- 
duct be estopped, or may waive right to assert forfeiture of policy. eiman v. Hawk- 
eye Securities Fire Ins. Co. (Ia.) 


§ 373. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT OR STATE: 
MENTS OF OFFICERS OR AGENTS. 
(1). In general. 
373(1)—-Where insurer gave sufficient notice to public of revocation of agent’s authority it 
was unnecessary to bring personal information home to insured, in order not to be bound 
by former agent’s representations. Law Union & Rock Ins. Co. Ltd. of London v. 
Scott et al. (Tex.) 
(2). Certificate of medical examiner. 
373(2)—Fraud referred to in statute relating to certificate of examining physician is that 
¢ eeueerns ae and not insurance policy. Boos v. Mutual Life Ins. Co. of 
ew or (la 
§ 374. POWERS OF + eae OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERA 
(1). In general. 
375(1)—Approval of insured’s false statements in application by insurer’s medical coeetines 
would not preclude rescission of policies for fraud. Bankers’ Life Co. v. Dixon. (U. S.) 
(2). Nature of agency. 
375(2)—General agent, in absence of notice to contrary, can bind company by acts done with- 
in scope of agency to extent of recognized waiver of conditions of policy which would 
otherwise operate as forfeiture. National Life Ins. Co. of United States of America v. 
Reedy et al. (Ala.) 
375(2)—Agent, issuing fire policy, had no authority to waive iron-safe or other material pro- 
visions after fire, Pennsylvania Fire Ins. Co. v. Malone et al. (Ala.) 
375(2)—Soliciting ‘agent’? held not authorized to “ee terms or conditions of fire policy. 
Neiman v. Hawkeye Securities Fire Ins. Co. Ia 
§ 376. EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Waiver restrictions held inapplicable to insurer’s agent knowing of conditions exist- 
ing at inception of contract. Aldridge et ux v. Greensboro Fire Ins. Co. (N. C.) ; 
376(1)—Policy provisions restricting waiver to not apply to aout knowing conditions ‘at in- 
ception ot contract. Case v. Ewbanks, Ewbanks & Co. Ch. SS) 
Conditions to which restrictions apply. 
376(2)—Insacer paying cash on policy loan without notice of insured’s insanity cannot be 
held ——— in possession of cash available for extended insurance. New England 
Mut. Life Ins. Co. v. Reynolds. (Ala.) 
376(2)—Provisions of waiver clause have no ogee to waiver after loss. 
Co. of New York v. Hightower et al. (U. S.) 
§ 377. KNOWLEDGE OR NOTICE OF FACTS ‘IN GENERAL. 
(2). What constitutes knowledge or notice in general. 
377(2)—Knowledge by insurer’s agent that there was debt on ore erty, though character 
of incumbrance was not described, did not prevent waiver of forfeiture for incumbrance, 
Aldridge et ux v. Greensboro Fire Ins. Co. (N. C.) r 
§ 378. KNOWL LEDGE _ NOTICE TO OFFICERS OR AGENTS. 
. In genera 
378(1)—That insurer was informed of insured’s bad health after issuing policy held not to 
estop it, when sued on policy, from claiming policy was void. Insurer held not to have 
waived right to rely on warranties of health, although it was informed after issuing pol- 
icy of insured’s apparent bad health. Commonwealth Life Ins, Co. v. Tanner, (Ark.) 
$78(1)—Notice of condition of insured’s property to insurer’s agent receiving application is 
notice to insurer. Gilreath v. Farmers’ Mut. Ins. Ass’n. (Ga.) 
378(1)—Statute applying only to policies issued without medical a gg cee held inap- 
plicable to policy issued after medical examination.. Shuff v. Life & Casualty Ins. Co. 
7 IIR Ss ARID Sis hat tne cabarets SetertII le: Ard ct Sella edb cate ech RAS bs tee aac ore 352 
78(1)—Agent’s knowledge of ill health of insured at time of taking application held im- 
uted to insurer, preventing avoidance of contract for false warranty. Short v. La- 
ayette Life Ins. SR SL ee et i Ce eee ees 231 
378(1)—Condition in fire policy requiring sole ownership held waived, where insurer’s agent 
knew insured’s ‘oat owned property with husband. Aldridge et ux v. Greensboro Fire 


Ins, Co. 

378( 1)—-Where burglar alarm system inspected by insurer’s representatives remained in 
position insurer was not entitled to assert falsity of statement in schedule, Schlessel 
et al v. Massachusetts Bonding & Insurance Co. (N. 

378(1)—Owner, not filing bill of sale as authorized by law, to knowledge of insurer’s agent, 
could recover insurance for theft of automobile. British America Assurance Co. v. 
Jaymes. (Ohio.) 

378(1)—Insurer held not precluded from declaring forfeiture for foreclosure by delegation 
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im answer that, when purchased, interest was due on property. Alsup v. Hawkeye Se- 
curities Fire Ins. Co. (Tex.) 
. Who is agent of insurer. 
378(2)—-Insurance agency to whom application was made orally, where not accredited legal 
agent of insurer, was deemed agent of insured. Lindstrom v. Employers Indemnity 
Corporation. _(Wash.) 
(3). Nature of agency and authority of agent. 
378(3)—In life insurance company’s suit to cancel policy held that knowledge of medical ex- 
aminer relative to health was knowledge of company, precluding cancellation. Old Colony 
Life Ins. Co. v. Julian et al. (Ark.) 
378(3)—-Soliciting agent’s knowledge of change of ownership of insured property held not 
imputable to insurer so as to make it liable for fire loss. Neiman v. Hawkeye Secur- 
ities Fire Ins. Co. (Ia.) 
378(3)—Knowledge of agent possessing general agent powers that property was mort aged 
and foreclosure proceedings were pending was imputable to insurer. Baker v. Union 
Assurance Society of London Ltd. (Mont.) at 
378(3)—Agent soliciting accident insurance was presumed to know insured’s duties, and 
his knowledge was constructive knowledge of insurance association. Southern Travelers 
Ass’n. v. Boyd. (Tex.) .... ss sae 
$ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
1). In general. 
379(1)—Insured, retaining policy for 11 months without reading, cannot contend that misdes- 
cription of automobile insured was act of insurer, and not binding on her. Inaccurate 
statements which were express warranties by owner, written into automobile fire pol- 
icy accepted and retained, must be taken against owner, regardless of insured’s lack of 
regular application. Affleck v. Potomac Ins. Co. (R. I.) 
379(1)—Agent’s inducing applicant to state that he had n E 
from setting up another policy as defense or for purpose of prorating. 1 
rely on information given him by insurer’s agent in procuring policy. American Ins. 
Co. of City of Newark, N. J. v. Inzer. (Ala.) 
(2). Statements as to title. ; i 
379(2)—-Insurance company waives unconditional ownership clause by failure to make in- 
quiry concerning title or to incorporate truthful answers given concerning title. Lind- 
strom v. Employers Indemnity Corporation. (Wash.) 
(4). Life and accident insurance. iE sa j 
379(4)—Knowledge of agent writing false answer in application that insured had had ap- 
pendicitis held imputed to insurer. Insurer whose agent, on being informed by insured 
of previous illness, inserted false statement in application, held estopped to rely thereon. 
Webber v. Massachusetts Bonding & Ins. Co. (Mont.) . oats 
379(4)—Representation regarding insured’s occupation, made by agent without suggestio 
from insured, if erroneous, did not avoid accident policy. Southern Travelers Ass’n. 
v. Boyd. (Tex.) te has Ah 
(5). Good faith of insured. 
379(5)—-Insurer cannot avoid policy by taking advantage of misstatement in application, ma- 
terial to risk, not due to insured’s bad faith. Murray v. Preferred Aceldent Ins. Co. 
of New York.  (Ia.) 
§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
§ 382. —— IN GENERAL. 
382—Acceptance by insurer of notice of incumbrance did not abrogate provision voiding fire 


olicy on commencement of foreclosure proceeding. Mack v. Liverpool, London & Globe 
ns. Co. Ltd. (IIl.) 


§ 384. —— WAIVER IN WRITING. 

384—Agent generally empowered to solicit and consummate insurance within certain territory 
may orally waive condition precedent and mode of waiver condition. Baker v. Union 
Assurance Society of London Ltd. (Mont.) 

§ 385. INDORSEMENT ON POLICY. 

385—Condition requiring written indorsement of waiver if breach of change of title pro- 
vision may be waived. Agent’s statement that it was unnecessary to make notation on 
policy regarding foreclosure sale of insured property was binding on insurer, and in- 
surer was liable though consent to change in interest was indor on policy. Baker v. 
Union Assurance Society of London Ltd. (Mont.) A 

385—Purchaser of premises covered by liability policy held not protected when not securing 
consent to change ownership as expressly provided. Shyowitz v. Union Indemnity Co. 
CN. 

§ 386. 

386—Requirement of written waiver may be waived by parol. Agent generally empowered 
to solicit and consummate insurance within certain territory may orally waive condition 
precedent and mode of waiver condition. Baker v. Union Assurance Society of Lon- 
don Ltd. (M 

$ 388. IMPLI 

(1). In general. 
388(1)—Insurer is not required to make useless demand for production and inspection of 
ks and inventories, not taken, kept, or preserved as required by fire policy. 

sylvania Fire Ins, Co. v. Malone et al. (Ala.) 

388(1)—Insurer may consent to carry risk notwithstanding change of ownership, or by i 
conduct be estopped, or may waive right to assert forfeiture of policy. Neiman v. Hawk- 
eye Securities Fire Ins. Co. (Ia.) 

388(1)—Insurer held not to have waived alleged fraud of husband in signing wife’s ap- 
plication knowing she was afflicted with cancer. Lubbeck Mutual Aid Ass’n No. 8 S 
cial et al. v. Vardeman. (Tex.) 
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(2). Statements of officers and agents. 

388(2)—Fire insurer held not estopped by agent’s statements to assert that cancellation 
of policy on automobile as to assured precluded recovery by mortgagee. Berry v. 
Equitable Fire & Marine Ins. Co. (Mo.) ...... es ees re <tr. Dares MM SUE Sa sess 

(3). Acts and conduct of insurer or agents in general. 

388(3)—Conduct of insurer’s authorized agent, showing intention to treat policy as valid 
after date it would forfeit, amounte to waiver of forfeiture. Stone v. Brady Mut. 
Life Ase’n. (Tex.) : : : x : por tee 

388(3)—Breach of requirement of floating fire — for daily reports is waived, if insurer 
accepts reports and premiums with knowledge of breach. Breach of warranty may be 
waived by insured’s conduct after knowledge of breach. Home Ins. Co. of New York 
v. Hightower et al. (U. S.) 


(5). Guaranty and indemnity insurance. 
388(5)—Automobile insurer going to trial with knowledge of claimed failure of insured to 
Soevete ware forfeiture on such ground. Francis v. London Guarantee & Accident 
0. td. BE ack Win co 6:d:k:0p © dak mae cw 0 Ona) Oc a ara a oe eee Mn wanes 6 iol OAD ance ra W604 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. ‘ 
389(1)—Insurer was not estopped from relying on_ breach of warranty in burglary policy 
by issuing policy knowing of breach. Posnick-Nonas Co. Inc. v. United States Fidelity 
& Guaranty Co. ee. 
Conditions as to title. : s . 
389(2)—Insurer issuing additional policy to executor of will of original insured waived want 
of sole and unconditional ownership. Jack et al. v. Farm Property Mut. Ins. Ass’n. 
TRO, MUGS 5 oct ems .nia dies Tietipinicig cine aah s ara ecg di cis o alecnle Saw seu hers Siete pee a Nia a Aes San 
389(2)—Clause avoiding policy for incumbrance on or less than full ownership of automo- 
held waived by failure to inquire, Insurance company waives unconditional ownership 
clause by failure to make inquiry concerning title or to incorporate truthful answers 
given concerning title. Lindstrom v. Employers Indemnity Corporation. (Wash.) 
(3 Conditions as to incumbrances. ’ 
389(3)—Clause avoiding policy for incumbrance on or less than full ownership of outomo- 


oy = waived by failure to inquire. Lindstrom v. Employers Indemnity Corporation. 
(Wash. 
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(6). Knowledge of intent to violate conditions. a‘ é : 
389(6)—Issuance of fire policy after notice to insurer’s agent that applicant intended bring- 
ing goods insured by another into house waived provision avoiding policy therefor. Gil- 
ron y. Parmers eet, TAS: OTR. CR) a Scie S cee ce coe wen & sesqapineesns sds 1009 


389(6)—Knowledge by insurer’s agent that insured intended moving from dwelling insured 
held not waiver or estoppel against insurer from raising defense of failure to secure re- 
quired vacancy permit. Servais v. Shelby Farmers Mutual Ins. Co. (Wisc.) 
# 391. ADMISSION OF LIABILITY ON POLICY. y Fe 
391—Insurer, substantially changing policy on dwellings after fire but denying liability, held 
not estopped from denying liability for failure to secure vacancy permit. Servais v. 
Shelby Farmers Mut. Fire Ins. Co. (Wisc.) ....... ..........- teste eee : 
§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 
MENTS. 
(1). In general. . 
392(1)—By accepting overdue payments, insurer was precluded from thereafter asserting for- 
feiture of policy on ground they were not paid when due. Overdue premium payments took 
effect from time they were due, kept policy in continuous force, and made provision ef- 
fective. Provision relating to accepting overdue premiums as reinstating life, accident, 
and sick policy did not refer to payment of principal sum in case of death. Continental 
RAE 2OR. RD. Vs CARO MMB 6 so ap sce sg: sinralstia salon PaaS oad 2% : Pe 
392(1)—Retention of unpaid check by agent, and presenting it for payment after forfeiture 
period, evidenced intent to treat benefit certificate as binding. Stone v. Brady Mut. 
PE OE) JRSM 55 ic oa aie Swe RHR S RAO Cae ECR eat meric aee 
392(1)—Breach of requirement of floating fire policy for daily reports is waived, if insurer 
accepts reports and premiums with knowledge of breach. Home Ins. Co. of New York 
Dy) SES OE BES (NRG OO oko cians Sra Deb RW ic bau Oe een 
(9). Demand or acceptance on condition. 
392(9)—Where insurer i past-due premiums on condition, there is no waiver where 
condition is not fulfilled, unless insurer retains premiums for unreasonable time after 
noncompliance with condition. Wilson v. Illinois Life Ins. Co. (Mo.) .. 
§ 393. CONSENT TO ASSIGNMENT OF POLICY. 
393—Insurer, accepting new owner of boat, could not insist that earlier breaches of war- 
ranty vitiated insurance contract. Smith v. Northwestern Fire & Marine Ims. Co. 


i.’ “Ee , ‘ Sm dimly Si s5s Ls ls 
§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 
395—Claim of insurer’s estoppel by having denied contract’s existence held not available, 
where letters to insured merely gave notice of cancellation. Schaffer v. National Surety 
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§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 


In general. 


(1). 
396(1)—Insurer, by requiring proofs of loss and examining insured thereon, waived right 


set up breach of warranty as defense. Posnick-Nonas Co. Inc. v. United States Fidelity 
& Guaranty Co, (N. Y.) hath 


’ Examination of insured. 
396(2)—Insurer, by requiring proofs of loss and examining insured thereon, waived right to 


set up breach of warranty as defense. Posnick-Nonas Co. Inc. v. United States Fidelity 
& Guaranty Co. (N. Y.) ba. Says: Rae WUC OS eee AOR Ew Sa ORL FES hi 


396(2)—Calling insured for examination after suit on fire policy under non-waiver agree- 
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ment held not waiver of breach of record warranty clause as defense. White v. Na- 
tional Ben Franklin Ins. Co. (Tex.) 


$ 399. PAYMENT OF LOSS. 

399—Insurer did not waive breach of conditions of fire peticy on automobile by paying. to 
a caeporation amount due from insured. Suetterlein v. Northern Ins. Co. of New 
ork. Ss 

$ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. he 

400—Insurer, suing to cancel policy for insured’s false statements in procuring it, must act 
within contestable period, computed from date policy took effect. New York Life Ins. 
Co. v. McCarthy. (U. S. ' zs ; 

400—Insurers, by seeking to avoid liability on accident policies because accident was not 
covered, did not contest policy within statute making policy incontestable after one year. 
Flannigan v. Provident Life & Accident Ins. Co. et al. (U. S.) 

XII. Risks and Causes of Loss. 

(A) MARINE INSURANCE. 


§ 402. MARINE RISKS IN GENERAL, 

402—Marine policy on tug held to cover injury to machine from striking submerged ob- 
struction covered by rider, though excepted from risk in printed form of policy. Marine 
Equipment Corporation v. Automobile Ins. Co. of Hartford, Conn. (U. S 


(B) INSURANCE OF PROPERTY AND TITLES. 
§ 421. FIRE. 


421—Insurance against loss by fire of cotton waste in hands of carrier held not to become 
operative on goods -already on fire at time of shipment. Fire policy covering cotton 
waste in hands of*carrier held not to attach to any part of carload in which one bale 
=~ a on fire when shipped. Edward Rose Co. v. Globe & Rutgers Fire Ins, 
‘o. (Mass.) bless 

421—Insurer, under policy excepting liability in case building falls before fire, is liable for 
entire loss resulting from fire starting before tornado destroyed building. Hartford 
Fire Ins. Co. v. Doll. (U. S.) 

§ 423. LIGHTNING, WIND, TORNADOES, AND STORMS. : . 

423—Hail insurance policy held to exclude liability for loss to open cotton precluding appli- 
cation of strict construction for insured on question of damages therefor. General pro- 
vision exempting insurer from liability for damage by hail from insured’s failure to 
harvest over-ripe crops did not create mens as against specific exemption from li- 
ability for matured crops. Potomac Ins. Co. v. Easley. (Tex.) 

§ 424. ACCIDENT. . 

424—Loss of cut goods on which two-sevenths of manufacturing costs had been expended 
held not covered by policy on ‘“‘Men’s Clothing.” Rosenberg v. Globe & Rutgers Fire 
Ins. Co. (N. Y.) . . 

424—Policy insuring against loss through perils of transportation held to cover loss of 
jewelry dropped or left in railway carriage. Hartford Fire Ins. Co. of Hartford, Conn. 
v. Baker et al. (Okl.) cap aawate shacec teks 

424—-Damage caused by rain driven through windows broken by wind held within water 
damage policy, thoug 
v. Razook et al. (U. S.) 1 

$ 425. THEFT. 


425——“‘Pay roll’, as used in pay roll robbery policy, means fund or sum of money on hand 
in cash for disbursement to pay wages at designated time and place. Pay roll pol- 
icy insuring against robbery inside or outside insured’s premises with riders and modifica- 
tions held, under evidence, to cover loss in city other than where insured’s office was 
located. ‘Inside or outside’’ in policy usually gives idea of whole and without qual- 
ification indicates no limitation. Company held estopped to assert that pay roll policy did 
not cover loss in City other than where insured’s office was located. Taking pay roll, 
held ‘“‘robbery” within pay roll insurance policy. MacGruer et al v. Fidelity & Casualty 
Co. of New York. (Cal.) ee 

425—Burglary policy, requiring marks of entry to appear on outer doors, covered burglary 


where marks appeared on door from_ public hallway; ‘“‘premises’”, Schlessel et al v. 
Massachusetts Bonding & Insurance Co. N. 


to constitute “larceny” accomplished by fraud, as regards right to recover on theft pol- 


icy. Policy granting permission to rent automobile held to insure a 
ia were obtaining possession under pretense of renting. Home 
( a. pte om 
425—Burglary loss after manipulation of lock on safe held not covered by policy requiring 
visible marks. Fidelity & Deposit Co. of Maryland v. B. & Sales Co. (Tex.) 
425—One obtaining possession of automobile under another’s name held guilty of “larceny” 


on ee whether loss was covered by theft policy. O. M. Gaudy Inc. v. North Carolina 
ns 


Home . Co. (Wash.) i 

§ 428. NEGLIGENCE OF INSURED. 

428—Mere negligence of insured does not prevent recovery on fire policy. Edward Rose Co. 
v. Globe & Rutgers Fire Ins. Co. (Mass.) 

§ 429. WRONGFUL ACTS OF INSURED, 

429—Insured’s willful burning of property to injure insurer held absolute defense to action 
on policy. Eagle, Star and British Dominions Ins. Co. v. Heller. (Va.) 

(C) GUARANTY AND INDEMNITY INSURANCE. 

$ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 

434—Vessel on which insured was making repairs held the “ship insured” within liability 
policy, and insured had insurable interest in such vessel. Liability policy held to cover 


fire damages to lighter moored alongside vessel being repaired by insured, resulting from 
insured’s negligence, Atlantic Basin Iron Works v..American Ins. Co. et al. tN. Y.) 
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§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—In action by injured person’s administrator against indemnity insurer. Insurer may 
defend by proving policy does not cover injuries to class to which injured person be- 
longed. Bryson v. International Indemnity Co. (Cal.) ................040. sees eee 

435—“Or” as used in liability policy exempting accidents arising ‘‘out of or in’ employment 
of insured’s employees, has disjuctive meaning. Lunt v. Ajtna Life Ins. Co. of Hart- 
Gone. Sah, ERD cree ah od gin a hx Wisc PIE ie costae Maton orth Meare ac ore Rohe ee cists ere 

435—Policy covering liability for injuries occurring by reason of use of saddle horses in 
connection with insured’s business of conducting parties covered injuries occurring by 
reason of operation of horses. In determining cause of loss to fix liability, ‘proximate 
cause” to which loss must be attributed is dominant one setting other causes in operation. 
Use of saddle horses in connection with insured’s business within policy held proximate 
cause of injuhy to tourist dismounting to go down mountain side where — lost way. 
Park Saddle Horse Co. v. Royal Indemnity Co, (Mont.) .......... 

435—Plaintiff, engaged by operator to rewind reels, held licensee or invitee, “not “employee 
of theatre, and could recover under policy insuring against injuries to persons other 
than employees. Recovery under policy insuring against injuries to persons other than 
“employees” excludes claims by persons entitled to compensation. Weiss v. Employers 
ee ee eS a: a oe Re re ere eee 

435—Master, not knowing that employee deviated from route, and used car on own busi- 
ness, held not to have impliedly — employee to so use car. Insurer, held not 
liable for automobile injuries caused employee while deviating from route, without 
yermission of eeieyer, on business e his own. Denny v. Royal Indemnity Co. of 
SE AN, RIOD cad ucla bei wea wana eTe xc cian Ae > ome aca benl brown anal ante Oils on ee ae i Ie OA 


435—Evidence held to establish that use of automobile injuring plaintiff was without owner’s 
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878 


460 


consent, so that no liability was predicable on policy. Kazdan v. Stein et al. (Ohio.) ...1150 


435—Tearing down and replacing interior walls, substituting new flooring and window frames, 
and installing vault held “structural changes, ** within indemnity insurance ge policy: “S * cme 
ture.” United States Fidelity & Guaranty Co. v. Southland Life Ins. 

435—To warrant recovery under employer’s liability policy, injured salen must Gas tei 
seen engaged in business covered by policy. Injuries to employee of logging company 
while riding on logging train returning home from treatment by company’s physician, 


held not within = Liability policy. Boyle-Farrell Land Co. v. Standard Ac- 
SNES ac EN UE ot rae pie SOG Shoda ba aing ex kee was Se LSA Satie ee mee 


) 

§ 437. WRONGFUL ACTS OF INSURED. 

437—Boy under 16, operating a. a pulling loaded cars from quarry, held unlawfully em- 
ployed within exception of oyer’s ag aed olicy; “‘in_or about. or in_ connection 
with any quarry.” Campbell toe Co. faryland Casualty Co. (U. S.) 

(D) LIFE INSURANCE 

§ 438. CAUSE OF DEATH IN GENERAL. 

438—Insurer may exempt itself from liability in case of insured’s death in military or 
naval service in time of war. Death of insured while employed as day laborer at mil- 
itary camp held not within clause of life policy rempting death in military or naval 
“service” in time of war. Williams v. National Life & Accident Ins. Co. (Mo.) 

§ 441. DEATH WHILE ENGAGED IN UNAUTHORIZED OCCU JPATION. 

441—One killed while passenger in_ airplane held not “engaged in aeronautics” 


ing of insurance policy. Benefit Ass’n. Ry. Employees v. Hayd Ark 
§ 444. SUICID on a ee 


§ 446. EFFECT OF INSANITY. 


_— mean- 





446—“‘Suicide”’ see 


in insurance policy is capable of embracing self- destruction, result of sane 
or insane act. Great Southern Life Ins. Co. v. Campbell. (Miss.) 


(E) ACCIDENT AND HEALTH INSURANCE. 


§ 449. WHAT CONSTITUTES ACCIDENT IN GENERAL. 
449—Ordinarily where one intentionally injures another without latter’s misconduct, and un- 
foreseen by him, injury is “‘accidental.”” McCullough v. Liberty Life Ins. Co. (Kan. ) 


449—*“Accident” in accident policy, means — happening without intention or de- 
sign. Henderson v. Travelers Ins. Co. 


( Me ania s See aod ae cara ehhee Beate Meee 
§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
(1). In general. 
451(1)—Insured, killed by aeroplane propeller after flight was completed, was not parti- 
cipating in ‘aeronautics’ precluding recovery on accident policy. Death of insured 
from contact with aeroplane propeller after flight was completed he d not “in consequence 
ti having participated in aeronautics.” Tierney v. Occidental Life Ins. Co. of Califor- 


. 678 


. 320 


1121 
1129 


De ccd se Aah is eikie a Riba mtn Bee Aeatienteee iene ate a Ais oe ate ge anaes cee wernt a oe 1117 
451 (1)——“Public Highway” 


referred to in policy indemnifying insured against injuries there- 
on does not include railroad track or space between tracks. Petition, alleging injury by 
train while walking between tracks, did not state cause of action under policy covering 
injuries on public highway. Jones v. Continental Life Ins. Co. (Ga.) 
451(1)—Flying machine clause held applicable where insured was drowned when ‘seaplane 
capsized after _alighting | because of en - trouble. Seaplane held ‘“‘mechanical device for 
aerial navigation’ within accident po when capsizing after alighting because of en- 
ine trouble. Drowning of insured cieer iene alighted because of engine trouble 
held Within flying machine clause of accident am icy; “mechanical device for aerial naviga- 
tion.” Wendork wv, Miesowri State Lite Ime, Gp, CWB) nn ns oki ce cts aesceeees 
§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER ‘CONVEYANCES. 
452—Death of one thrown from motorcycle held not within policy covering death by being 
thrown from horse-drawn vehicle or “motor-driven car.” Perry v. North American Ac- 
cident Ins. Co. Ei cS vinht's 0 tk se wae Maia MENS AS ne wn Tae ea One: sae ae 
452—Death held not occasioned by being accidently “‘thrown from” automobile, within policy, 
_ Was” was killed by head — bridge. Wright v. Continental Life Ins. 


1224 


127 


813 


130 
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§ 454. BODILY INFIRMITIES OR DISEASE. 
454—Fall by insured, resulting in prnerene and death held “accident,” within polic 


: y , § i \ h insur- 
ing against injury by accidental means independently of disease. Mulvihill vy. Commer- 


cial Casualty Ins. Co. 


| 
§ 455. EXTERNAL, VIOLENT “AND ACCIDENTAL MEANS OF INJURY. 
455—-Blood poisoning of nurse through flying streptococcie germs held from “bodily injury” 
within accident policy. Blood poisoning from flying streptococcic held sustained through 
ae means” within policy. Moore v. Fidelity Casualty Co. of New York. 


455—Intentional killing of assured by third person without assured’s connivance is 
cidental’”’ within policy protecting against bodily injury through accidental means. Where 
assured was killed by bandit instruction defining “‘purely accidental means’’ to be that 
qaured i¢ not contribute to injury held proper. McCullough v. Liberty Life Ins. 
‘o. al. 

455—-Entrance of water into insured’s ears and nose held natural, usual result of his in- 
tentional diving into ship’s swimming pool, so as to es recovery on accident policy 
for ensuing illness. Henderson v. Travelers Ins. Co. (Mass.) Kea 

455—Strain resulting from voluntary exertion held not “accidental injury’ within terms of 
policy, Baldwin v. North American Accident Ins. Co. Ue. Se 

455—Infection in hand abrasions of unknown origin, resulting in death held accident to de- 
ceased by ‘arpenter v. Pacific Mutual Life Ins. Co. 
( Wash.) F 

455—-Intentional injury, brought about by third person, not caused by insured’s conduct or 
assault, is ‘‘accidental’, within accident policy. Death of insured, approaching his slayer 
with offensive words, committing no overat of violence, will not preclude recovery on 
accident policy. Tabor v. Commercial Casualty Ins. Co., of Newark, N. J. (W. Va.).. 

§ 460. INTOXICATION. J 

460—Evidence held to warrant directed verdict for insurance_companies under accident pol- 
—, — injuries while intoxicated. Flannigan v. Provident Life & Accident Co. 
eal. (U. &. ere 

§ 462. VIOLATION OF THE LAW. 1 ; ; 

462—Injuries sustained while driving automobile while intoxicated, in violation of state 
statute, held not covered by accident policies. Accident policy provisions, excluding ‘“‘ac- 
cidents encountered while violating law” refer to law of place of violation, and not solely 


of state where policy issued. lannigan v. Provident Life & Accident Ins. Co. et 
al. 


(U._ $.) s ; 
§ 464, INTENTIONAL INJURIES. ; : 
464—Death from act of insane person without cause held covered by double indemnity clause 


of insurance policy, regardless of exemption of death resulting from “homicide”. Great 
Southern Life Ins. Co. v. aah. (Mice) 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. | . 

466—Causative connection between intoxicated condition and injuries need not be shown 
under accident oe excluding from coverage injuries while intoxicated. Flannigan 
v._ Provident Lite & Accident Ins. Co. et al. (U. S.) .. . . 

466—Policy insuring against injuries by accidental means independent of disease, given 
natural meaning, would authorize recovery for injury from fall resulting in death, though 
disease caused by tall must have intervened. Mulvihill v. Commercial Casualty Ins. 


(B) INSURANCE OF PROPERTY AND TITLES. 

$ 493. TOTAL LOSS. . 3 5 

493—Statute making fire insurance companies liable for whole amount of insurance stated 
in policy in case of total loss held to apply to mutual companies. Statute making fire 
insurance companies liable for whole amount of insurance in real estate in case of 
total loss held not to apply to insurance on personal property. Shinn et al v. West 
Virginia Ins. Co. (W. a.) ae Se aa ee 

§ 496. LIMITATION OF LIABILITY TO AMOUNT OF ASSESSMENT. 

496—In view of act under which mutual hail insurance company was organized, by-laws 
a not — company’s general liability. Campbell v. Michigan ut. Hail Ins. 


‘o. _(Mich.) ‘ 
98. VALUE OF PROPERTY DESTROYED. 

§ 499. IN GENERAL. : 

499—Market value of buildings burned held not exclusive measure of loss, where policy in- 
sured to “‘actual cash value.” In action on fire policy insuring for actual cash value, 
that sole measure of damages was reproduction cost less physical depreciation held not 
a. [ene is basis of all insurance law. McAnarney v. Newark Fire Ins. 
o (CN. é ; oa 

499—Measure of recovery for insured property, burning after 
is value at time it burned. Hartford Fire Ins, Co. v. Doll oe 

499—Basis of recovery on fire insurance policy on personal property is actual loss sustained, 
not exceeding amount of poet. Shinn et al v. West Virginia Ins. Co. (W. Va.) ' 

§ 501. INSURANCE OF PART OF VALUE. 

501—Fire insurer, allowing no ‘credit on premium under 75 per_cent. valuation clause, held 
not entitled to rely thereon. Camden Fire Ins. Ass’n. y. Clayton. (Tex.) 

$ 502. AMOUNT OF DAMAGE TO PROPERTY. 

502—-Measure of damages is difference between value of porecaes property insured imme- 
diately before and after fire. Mosrie v. Automobile Ins. Co. of Hartford, Conn. (W. Va.) 

$ 503. AMOUNT OF INTEREST OF INSURED. E : 

503—Lessee, retaining title to improvements held not to retain usufruct in improvements, 
and was not limited to recovery for damages to usufruct under fire policy covering im- 
provements. Lessee, retaining title to improvements, héld entitled to recover damages 
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to improvements under policy covering his insurable interest therein. Modern Music 
Shop, Inc. v. Concordia Fire Ins. Co. of Milwaukee. (N. Y.) . 
§ 504. EFFECT OF OTHER INSURANCE. 
504—Interest created by mortgage is separate “insurable interest’, and separate insurance 
thereon is not “other insurance” requiring apportionment of loss. Union mortgage clause 
in mortgagor's policy, for benefit of mortgagee who refused to accept policy, did not 
become effective to reduce payment of loss by apportionment with policy purchased by 
mortgagee. Mosee v. Firemen’s Ins. Co. of Newark. (Cal.) os 
504—Apportionment between insurers under specific policies and under blanket policy re- 
quires adjustment by separate items, applying blanket insurance to each item. Every rule 
of construction in apportioning loss must bend to right of insured to be fully indemnified. 
Republic Ins. Co. v. American Ice Co. (Tex.) . : sa tkOne 
504—Insured could recover excess burglary insurance if loss exceeded $15,000, though he 
settled claims on primary policies amount to $15,000 for $6,000; ‘‘exhausted in pay- 
ment of claims’; “payment.’’ Zeig v. Massachusetts Bonding & Ins. Co. (U. S.) .. 876 
§ 507. LOSS OF RENTS AND PROFITS. 
507—Use and occupancy—buildings covered. Method of proving loss. Where exact ex- 
tent of period is suspension can not be proved, loss may be ascertained by computation. 
Miner-Edgar Company, v. North River Insurance Co. of the City of New York. (N. Y.)1084 
507—Insurance provision for paying fixed charges continuing after fire held inapplicable, 
where, had no fire occurred, business would have been operated at loss; ‘“‘actual loss.” 
Goetz v. Hartford Fire Ins. Co. (Wisc.) sat . 108 
(C) GUARANTY AND INDEMNITY INSURANCE. 
§ 512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 
512—Under contracts of indemnity against loss, insurer becomes liable only when assured 
has suffered and paid loss whereas insurer’s obligation under contract of indemnity 
against liability fixes when liability attaches. Wehrhahn v. Ft. Dearborn Casualty Un- 
derwriters of Chicago, Ill. (Mo.) . , Bib a etac ered 
—Contract insuring against loss from automobile damage liability held liability and not 
indemnity policy. Under automobile liability policy, “indebtedness” exists as soon as 
a liability is established, and may be reached by garnishment as any other credit. Lan- 
daker v. Anderson et al. (Wash.) 
§ 514. DAMAGES INCURRED OR PAID. 
514—Automobile liability policy, insuring against loss and expense including payment of 
judgment, held contract to pay liability, authorizing recovery when liability attached to 
insured. Measure of damages on automobile liability policy 1s accrued liability. Barney 
v. Preferred Automobile Ins. Exchange et al. (Mich.) ......... : ; 
514—Policy indemnifying assured against loss by liability on account of personal injuries, 
containing no “No action” clause rendered insurer liable on final judgment against in- 
sured, and subject to garnishment by judgment creditor, Wehrhahn v. Ft. Dearborn 
Casualty Underwriters of Chicago, Ill. (Mo.) + Pode 
514—Judgment debtor who had not paid judgment, held not entitled to recover under auto- 
mobile liability policy covering only actual loss sustained. Liability insurer’s failure to 
defend action against insured held not to preclude reliance on clause preventing action 
on policy except for actual loss. Teters v. Gass et al (Tenn.) 
514—Under automobile indemnity policy, judgment debtor must first pay judgment before he 
can maintain action on policy. Landaker v. Anderson et al (Wash.) : 
§ 514%. DEFENSE OF ACTIONS. 
5141%4—Insurer against liability was under no obligation to defend suits outside scope of 
policy. Lunt v. Ztna Life Ins. Co. of Hartford, Conn., (Mass.) 
5141%4—Policy held to require insurer to defend groundless claim for injury where complaint 
stated cause of action against insured; evidence held to support finding that notice to 
insurer of accident and claim thereunder were given in compliance with policy. Min- 
nesota Electric Distributing Co. v. United States Fidelity & Guarantee Co. (Minn.) 
5141%4—Insured in automobile liability policy held not obligated to discourage his wife’s 
suit aenas him or refrain from testifying for her, Maryland Casualty Co. v. Lamarre 
et ux. (N. . : 5 
514%4—Liability policy calling for “cooperation” requires frank disclosure of information rea- 
sonably demanded to enable insurer to ascertain defense. Refusal of assured to dis- 
close information regarding mistake in filling prescription held failure to co-operate, re- 
lieving insurer from liability to person injured. Coleman v. New Amsterdam Casualty 
Cs <(é. ¥,) ee EG MSGS 
(D) LIFE INSURANCE. 
16 age holed a ON DEATH. 
—Death of insured, who carrying gun, sought personal enemy and was killed in exchange 
of shots, held not ‘“‘accidental,”’ within double liabilit U if 
ta Ce a te Yea Cr y clause. Isoard v. Mutual Life 
§ 518. LIMITATION OF LIABILITY TO AMOUNT OF ASSESSMENT. : 
518—Beneficiary held entitled to death benefits equal to amount of assessment on each mem- 
ber of colored 9 of insurer oly. Classification of divisions of mutual life in- 
surance company for assessment, according to color, hel y . 
Farmers Mut. Life Ins. Co. (Ark.) . + ot capes, Yeung v. 
(E) ACCIDENT AND HEALTH INSURANCE. 
+ on has Se Se: 
n insured’s cross-complaint to recover against life insurance isabili 
rovisions of policy, insanity held to be disability due to edly lalary, oS 
‘colony Life Ins. Co. v. Julian et al. (Ark.) a3 
524—Policy covering total illness disability, prevent 
taining to “his occupation” precluded credit for earnings in another business while so 
disabled. ‘Total disability to follow usual occupation” means incapacity to perform 


1226 
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any substantial part of ordinary duties. though able to be at place of business. Fideli 
& Casualty Co. of New York v. Bynum, (Ky. v 

524—Insured, oe use of hand, arm and leg, and suffering from disease incapacitating 
him from gaintul occupation, was ‘‘wholly disabled’ within policies. Brinson v, Jeffer- 
son Standard Life Ins. Co. 

§ 525. CONFINEMENT TO 

525—-Insured not confined to house can recover only under non-house confinement clause of 
health policy. Under policy indemnifying for continuous confinement in house and by an- 
other paragraph for disability to perform business, recovery should be under provision 
to which facts most nearly apply. Insured going or being taken half mile or more to 
visit physician almost daily held not entitled to recovery under house confinement clause 
of health policy. — containing house confinement and disability provisions, 
question is whether insured left house more or less frequently. Richardson y. Interstate 
Business Men’s Accident Ass’n. (Kan.) 

525—Policy held to require regular visits of physician only during confining illness and not 
during total disability from accident. Eaid v. National Casualty Co. ) 

$ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 

527—Open ground of railroad company behind station, used by public generally held “public 
highway’’ within accident policy. “Conveyance,” within insurance policy, means vehicle 
or instrument other than legs of man. Death of insured from kick of saddle horse held 
from being struck by “Conveyance” within accident policy. Gatewood v. Continental 
General Life Ins. Co. of Hartford, Conn, (U. S$ 

§ 528. IMMEDIATE, CONTINUOUS AND OR 

528—Disability, though total, for over three years having terminated held not “permanent” 
within provision of life policy for disability benefits; ‘“‘permanent disability.” 
v. John Hancock Mutual Life Ins. Co. of Boston, Mass. (Ia.) 

§ 529. DEATH FROM ACCIDENT. 

529—Involuntary death by drowning is death by “external, violent and accidental means,” 
within meaning of life policy, Baciocco v. Prudential Ins. Co. of America et al (Cal.) 

529—Freezing, if joined with fortuitous, unusual, unexpected circumstance, may constitute 
“Accident” within life policy provision. ‘‘Accidental” in life policy provision providing 
for additional compensation for accidental death meant happening by chance, unexpected- 
ly taking place. Death of insured, lost accidentally while hunting, from freezing, re- 
sulted from injury through ‘external, violent, and accidental means’ within life policy 
pearls additional compensation. Ashley v. Agricultural Life Ins. Co. of America. 
(Mich. ) 

529—Accident causing disease which with accident results in death is cause of death within 
double indemnity clause of life policy. ‘Physical infirmity” in life policy’s double in- 
demnity clause held to mean something materially impairing, weakening, or undermining 
a ane powers of resistance. Druhl et al. v. Equitable Life Assur. 
Soc. _ (CH. D.)... ; 6 isk idee er wees icueh ats 
530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

530—Under indemnity policy providing that insurance company would pay $5,000, costs, and 
interest, liability held not limited to $5,000. Pigg v. International Indemnity Co. (Cal.) 

530—Where accident policy provided for payment of benefits six months after proof of dis- 
ability, instruction, that if jury Sonat for plaintiff, to assess recover of benefits from 
date of disability was erroneous. Mid Continent Life Ins. Co. v. Walker. (Okla.) .. 

530—Stipulation in sick benefit policy restricting liability for Bright’s disease to one month’s 
ayment held part of contract and binding on beneficiary. 
inne ct a. CTR) ..c1c., 

$ 531. CLASSIFICATION OF RISK. | 

531—Under provisions of accident policy fixing amount of recovery, where insured changes 
occupation, rates and classifications on file at time of injury govern. Statute relating 
to recovery where insured changes occupatioi 2ontemplates that different classifications 
and rates may be made after issue of policy, but before injury occurs, which when filed 
affect amount recoverable. Mulcahy v. Travelers Ins, Co. (Mass.) 

531—Insurer not furnishing insured classifications of hazardous occupations could not claim 
insured, injured in temporary occupation more hazardous than one stated in application, 
was disqualified from receiving full insurance. Where accident insurance certificate 
withheld from insured amount re amount could not be reduced under by-laws 
provision because injury occurred during temporary employment in more hazardous oc- 
cupation. Southern Travelers Ass’n, v. Boyd. (Tex.) 


XIV. Notice and Proof of Loss. 


$ 539. TIME FOR NOTICE AND PROOF. 
(1). In general. ; ; 
539(1)—Insured property is not deemed destroyed until cessation of fire in determining 
time’ for filing proof of loss. National Union Fire Ins. Co. v. Halfarce. (Ark.) ....1006 
539(1)—Where . mortgagee notified insurer of loss on night of fire and insurer’s agent was 
informed of fire following day and adjuster later visited property, notice of loss was 
sufficient. Baker v. Pennsylvania Fire Ins. Co. (Mont.) 
$39(1)—Notice of accident to liability insurer given 2% years 
late. Druss v. Commercial Casualty Ins. Co. (N. Y.) .. 
$39(1)—Provision in automobile liability policy for_ notice to insurer within 5 days of ac- 
cident, being contrary to statute, held void. Corwin v. Salter et al (Wisc.) 
). Effect a failure or delay. 


(5). 
$39(5)—Second proof of loss, not filed within time weet by policy, was too late, and 


amendment to petition should have been rejected. 
v. Hodges. (Ga. : , ‘ ; . 

$39(5)—Insurer held not entitled to claim forfeiture, where insured gave prompt notice of 
damage and prepared proof of loss as ew as practicable. irsch-Fauth Fur- 
niture Co. v. Continental Ins. Co. (U. S.) 
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(6). Excuses for failure or delay. 
539(6)—Where insured under life policy had not notified company of insanity disability prior 
to action for compensation held that insanity obviated giving notice. Old Colony Life 
See os wa FR SR: I ee Sees nhs ere as ess FER ie hc ck 196 
539(6)—Failure of insured because of injury to give six-day notice required by fire = 
icy did not bar right to maintain suit. Hartford Fire Ins. Co. v. Doll. (U. S.) . 739 
$ 540. SUFFICIENCY OF NOTICE. 
540—Letter by insured’s sister to life company seting ¢ ~~ nen’ was insane —_ meee 
notice under disability clause. Old Colony Life Ins. Co. ulian et al. (Ark.) 
§ 542, STATEMENTS OR PROOFS OF LOSS SF OR. AMAGE To! PROPERTY. 
(2). Description and value of property destroyed and amount of loss. 
542(2)—Proof of loss under hail insurance policy held not ambiguous, but explicit that corn 
was not damaged. Williams v. Farmers Mut. Hail Ins. Ass’n. of Iowa. (la.) Soi as eee 
§ 548. EXAMINATION OF INSURED 
548—Provision of fire policy requiring insured to submit a Sg inapplicable after 
fire loss. National Union Fire Ins. Co. v. Halfacre. (Ala.) ............... 
§ 550. EFFECT OF ST ATEMENTS AND PROOFS IN ‘GENERAL, 
550—Statements of physician in proof of death must be taken as prima facie true, as against 


beneficiary, and, unless contradicted, are conclusive. National Life & Accident Ins, Co. 
v. Puckett. (Ala.) 


see Rn soRete st 504 
550—Insured is bound by statement in proof ‘of loss that there was no additional insurance 
on property. National Union Fire Ins. Co. v. Provine. (Miss.) .. 385 
550—Disability proof is not conclusive on insured, but is prima facie proof, and insured 
must show any error in proof. Fields v. Equitable Life Assur. Society of New York. 
COM ny eA k ow eine pais ekiedials ean Dea Peden waa ee 946 
50—Recovery by lessee under fire policy for ‘destruction. of improvements could not be de- 
feated because lessee claimed as owner, where lessee in fact owned improvements. Mod- 
ern Music Shop, Inc. v. Concordia Fire Ins. Co. of Milwaukee. (N. Y.) coe Oe 
550—Admissions. Proof of loss is evidence against assured but does not bind him. Miner- 
Edgar Company v. North River Insurance Co. of the City of New York. (N. Y.)......1084 
§ 552. MISSTATEMENTS OR OMISSIONS. 
552—Where assured knowingly inserts in proof of loss articles not burned or makes exces- 
sive valuation he cannot recover, but mere statement of replacement value therein does 
not prevent recover. Austin v. Maine Farmers’ Mut. Fire Ins. Co. (Me.) 593 
552—-False statements in proofs under fire policy will not defeat recovery under another pol- 
_icy issued by different company. Epperson v. Westchester Fire Ins. Co. (Tenn.) . 414 


§ 553. FRAUD OR FALSE SWEARING. 
(1). In general. 
53(1)—Where assured knowingly inserts in proof of loss articles not burned or makes ex- 
cessive valuation he cannot recover, but mere statement of replacement value therein 
does not prevent recovery. False answer in proof of fire loss as to material matter, made 
with intent to deceive is fraudulent, precluding recovery, and intent to deceive is pre- 
sumed where such false statement is knowingly and willfully made. Austin v, Maine 
Farmers’ Mut. Fire Ins. Co. (Me.) .... 598 
553(1)—Misrepresentation or false swearing in statement of loss, to void policy. must be 
willful and with intent to defraud. Vukmanovich v. State Assurance Company, of 


Liv < Rene, Cas 5 Rais ttinee se cateae cig ath eee 1056 
553(1)—False statement in proof of loss, denying other insurance on automobile, rendered 

fire policy void. Suetterlein v. Northern Ins. Co. of New York. (N. Y.) 164 
553(1)_—F alse swearing as to value, to constitute defense to fire policy, must have — - 

tentional and fraudulent. National Fire Ins. Co. of Hartford, Conn. v. Renier. S.) 374 


553(1)—Policy held avoided under its terms by making of false and fraudulent ah in 
proof of loss and evidence. Cuetara Hermanos et al. v. Royal a Assur. oe 


63) Fees ; FEE ere OPAL clave Nie gnla epee nt Abd 735 
(2). Entire or severable contracts. 
553(2)—Under fire policy’s provision, fraud, attempted fraud, or false swearing as to part 
of property in proof of loss prevents eens for any of loss. Mosrie v. Automobile 
16s: Go ot “trate. Caan.” OW. Va)... oss nals 1152 
§ 554. ESTOPPEL OR WAIVER AS “tO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
§ 555. IN GENERAL. 
555—Condition regarding proof of loss, being for benefit of insurance company could be 
waived by it. Insurance corporation could ratify unauthorized waiver by its agent of 


written proof of loss, required under automobile theft nacy. or make another valid 
waiver. W. P. Hamblin Inc. v. Newark Fire Ins. Co. B3 


555—Waiver of proof of loss is not defeated by subsequently Saienana to furnish it before 





suing on policy. Crouch vy. Franklin National Ins. Co. (W,. Va.) 426 
§ 556 —— POWERS OF OFFICERS OR AGENTS. 
(1). In general. 
556(1)—No limitation on local agent’s authority being communicated to insured, he could rely 
on. agent’s statement that no eat of loss was necessary. Continental Ins. Co. v. Turner 
RE Ooh. or er ekg re eale eur aaa as he eS Oe ee 1019 


556(1)—Agent issuing automobile insurance policy, had no authority to waive written proof 


= lo and insured could not rely on waiver. W. Hamblin Inc. v. Newark Fire 
ns Oo. 


eee ts ts oie ots 3 aaks Sane Rata ache teak Soh Ne oie Kae oe heehee oobi eane 315 
§ 558 ——- IMPLIED WAIVER IN GENERAL. 
(2). Statements and acts of officers and agents. 
558(2)—Insurance adjuster’s inducing belief that proof of loss was ae held waiver 


of formal proof of loss. Crouch v. Franklin National Ins. Co. (W. Va.) .... 426 
§ 559—DENIAL OF LIABILITY. 


(1). Insurance of property. 


559(1)—Insurer waived right to proof of loss by aw liability on fire vam Orwat 
ee ee Se: A. oh ae eee Shane Wa remrale ouieeA ... 624 
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559(2)—Life imsurer’s denial of liability waives formal proof of loss. Williams v. National 
Life & Accident Ins. Co. (Mo.) , 
§ 560 oe e OBJECT OR TO STATE GROUND OF OBJECTION. 
(1). n general. 
560(1)—Notice to local insurance agent and furnishing list of property held sufficient proof 
of loss, in view of insurer’s waiver by delayed complaint. Insured having reported fire 
and submitted list of property destroyed, held entitled to additional time to furnish proof 
of loss, where objection was delayed. National Union Fire Ins. Co. v. Halfacre. (Ark.)1006 
560(1)—lInsurer, retaining proofs of loss without giving notice of objections until after suit, 
could not question their sufficiency. St. Paul Fire & Marine Ins. Co. v. American 
Food Products Co. (U. S.) .... paren hd 
(2). Necessity of specific objection. f ‘ 
560(2)—Particular defect in proof of loss must be stated, where alleged insufficiency is 
“oe as claim. Modern Music Shop, Inc. v. Concordia Fire Ins. Co. of Milwaukee. 
(N. 


560(3)—lInsurer, returning proof of loss on sole ground that no liability attached, waived 
right to urge other grounds. Modern Music Shop, Inc. v. Concordia Fire Ins. Co. of Mil- 
waukee. (N. Y. mas ae . . 
560(3)—Other defenses held waived by insurer with knowled © giving, notice of forfeiture on 
ground of certain misstatements in application. Eaid v. National Casualty Co. (Ore.) 133 
§ 561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 
561—Insurer notified of loss, sending adjuster not stating character of proof required, and 
accepting formal proof when delivered, waived furnishing of proof within time required. 
Jack et al. v. Farm property Mut. Ins. Ass’n. of Iowa. (Ia.) can 


XV. Adjustment of loss. 

§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRATION, 

567—Provision for appraisal in standard fire Policy applies both to partial and total destruc- 
tion of property. Statute providing for appraisal of “loss” and “damage” of property 
insured distinguishes between property entirely and_ partially destroyed. 
v. Allemannia Fire Ins. Co. of Pittsburgh, Pa. (N. Y 

§ 569. AGREEMENT FOR APPRAISAL OR ARBIT 

569—Agreement for submission of dispute to appraisers, differing from appraisement clause 
of fire policy, abrogated it. Melton Bros. Inc. v. Newark Fire Ins. Co. et al (N. J.) 

§ 570. APPOINTMENT OF APPRAISERS OR ARBITRATORS. 

570—Where umpire acted without being advised of difference between appraisers and hos- 
tility existed between them, new umpire and appraisers should be appointed; “differ- 
ences only.” No one should be permitted to serve as appraiser or umpire unless open- 
minded and “disinterested.” Melton Bros. Inc. v. Newark Fire Ins. Co, et al (N. J.) 

§ 571. APPOINTMENT OF UMPIRE. 

571—Officer and stockholder of corporation whose ae acted as agents of insurance com- 
pany with commissions turned over to company, held incompetent, through interest as um- 
pire of fire appraisal. Schwartzman et al v. London & Lancashire Fire Ins. Co. Ltd. 
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§ 

572—Umpire held qualified to act to settle differences between appraisers as respects fire 
og “Ne paproeane became known to him. Melton Bros. Inc. v. Newark Fire Ins. 
‘0. ee 

572—Appraisers, to determine loss of car by fire, may use their own expert knowledge. De- 
chant v, Globe & Rutgers Fire Ins. Co. (Wisc.) aor 

§ 574. VALIDITY AND EFFECT OF APPRAISAI, OR AWARD. 

(1). Form, requisites and validity of award in general. 

574(1)—Arbitration of loss under fire policies held invalid, where insured was kept from ar- 
bitrator’s meeting and umpire jomine in award had not familiarized himself with facts. 
United States Fire Ins. Co. of New York v. Green. (Ky.) ; 5 

574(1)—Act of umpire in excess of authority renders his award void. Melton Bros. Inc. 
v. Newark Fire Ins. Co. (N. J.) .. eee Pe 

574(1)—Award by appraisers failing to ascertain sound value required by policy and ar- 


748 


o 


v. Adams. (Tex.) 
574(1)—Verdict of jury, much greater than award of appraisers under automobile policy is 
no ground for setting award aside, in absence of evidence of fraud or want of good faith. 
Appraisal of loss by arbitrators under terms of policy is not lightly set aside. 
Globe & puneers Fire Ins. Co, (Wisc.) 676 
(2). Irregularities in proceedings. 
574(2)—Arbitrator’s award denying hail loss was void, where not made in conformance 
with mutual company’s by-laws. Arbitrators’ award denying hail loss held constructively 
fraudulent, where not made with notice to assured nor at place or time insured coul 
expect. Campbell v. Michigan Mut. Hail Ins. Co. (Mich.) . 
(3). Partiality or other misconduct of arbitrators or appraisers. 
574(3)—Appraisal of fire loss held void where umpire was interested in result. Schwartzman 
et al vy. London & Lancashire Fire Ins. Co. Ltd. (M 
§ 579. SETTLEMENT BETWEEN PARTIES. F p 
579—Illiteracy or ignorance of beneficiary does not invalidate compromise and settlement 
of life policy. Old American Ins. So. v. Davis. (Ark.) ees 4 
579—Offer in proof of loss, accepted and acted on, held, in absence of fraud or mistake, 
— “4 of settlement. Williams v. Farmers Mut. Hail Ins. Ass’n, of 
owa. 
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579—Release by beneficiary under accident policy after dispute as to liability made by in- 
surer in bad faith held without consideration. Beneficiary receiving less than she was 
entitled to was not required to return sum received under release agreement before im- 
peaching it. Berry v. Detroit Casualty Co. (Mo.) 


XVI. Right to Proceeds. 


$ 580. POLICY PAYABLE TO OWNER OF PROPERTY. OR INTEREST INSURED. 


(1). In_gemeral. 
580(1)—Clause of fire policy making loss payable to assured and B. did not make B. insured 
erson, but at most jest agent to receive payment for loss. Berry v. Equitable Fire & 
Marine Ins. Co. (Mo. 
2 Property subject to mortgage or other lien. 
580(2)—Indorsement on policy, ‘‘notice accepted of incumbrance’’, held not to constitute mort- 
gage clause designating person to whom loss should be paid. Mack v. Liverpool London 
& Globe Ins. Co. Ltd. (Ill.) 
$80(2)—Claimant of land, being naked grantor and not ‘“‘vendor’” in stipulation with mort- 
gagee, could insure buildings for claimant’s benefit and assign proceeds. Canavan v. 
Coleman (Ia.) SC Re 
580(2)—Vendor and mortgagee held not entitled to reformation of fire policy, taken out by 
—— — agreement to include plaintiffs. Schulter et al v. Niagara Fire Ins. Co. 
et al. (Ore.) . 
580(2)—Where grantor under trust deed taking out insurance for grantee’s benefit pursuant 
to agreement failed to have loss made payable to grantee, grantee had equitable lien on 
proceeds of policy. Kirkpatrick et al v. Great American Ins. Co. et al =) mee ale 
§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 
ERTY INSURED. ca 
581—Assured’s settlement with fire insurer bound mortgagee under clause soquisind poyenat 
= him 7 his interest should appear in absence of fraud. Everhart v, Atlantic Fire Ins. 
‘o. et al. ; 
581—Standard mortgagee clause as to proof of loss will be read into fire policies payable to 


insured and mortgagees as interests may appear. Greenwich Bank v. Hartford Fire 
Ins. Co. of Hartford, Conn., et al. se 


( 
§ 584. LIFE OR ACCIDENT POLICY 
§ 585. ——-RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. . rs 

$85(1)—Where partners procured life insurance in favor of each other as protection to busi- 
ness, on death of one other held entitled to proceeds as surviving partner, as against wi- 
oe: ae to proceeds as community. Baciocco v. Prudential Ins, Co. of America 
et al (Cal.) eee 

585(1)—Betterment of employment conditions constitutes sufficient consideration. to sus- 
tain tight of action by beneficiary of insured employee under group policy. Thompson 
v. Pacific Mills et al. (S. C.) 

(3). Policy payable to wife. f 

585(3)—Wife made beneficiary of policy, payable to husband’s estate, when he was insol- 
-_ held eo under statute, to proceeds thereof. Pearsall et al v. Bloodworth et 
sa. th) 

(6). Beneficiary paying premiums. 7 a , 

585(6)—Husband was not estopped from claiming wife had no interest in_insurance olicy 
notwithstanding her payment of premiums after divorce. Metropolitan Life Ins. Co. v. 
Welch et al. (Cal. 

§ 586. VESTED INTEREST OF BENEFICIARY. 

586—Beneficiary has no vested interest in life policy in which insured has reserved right to 
change beneficiary. Pollock v. Pollock. (La.) : 

586—Interest of beneficiary under ordinary life policy is qualified vested interest, subject to 
be divested by change in manner prescribed by policy. Beneficiary under ordinary life 
policy permitting change of beneficiary has more than mere expectancy. On assured’s 
death, named beneficiary of ordinary life policy is presumed to have vested right un- 
affected by any subsequent act of insurer, and may contest alleged change of beneficiary. 
Kochanek v. Prudential Ins, Co. of America. (Mass.) 

§ 587. CHANGE OF BENEFICIARY. y 

587—Where life policy specifically reserves right to change beneficiary insured can make 
such change without consent of ae named in policy. Where life policy does not 
reserve right to change_beneficiary without consent of beneficiary named in policy. 
Denike v. Metropolitan Life Ins. (Cal.) 

587—Mother’s testimony to contract with deceased son to pay premiums and become beneficiary 
of life policy held competent against another claiming as beneficiary where insurer made 
no objection; contract that mother pay premiums and be beneficiary of son’s life polic 
precluded change of beneficiary. Kansas City Life Ins. Co. v. Wilkinson et al. (Kan. 

587@-Attempt to change beneficiary in manner other than that which policy prescribes and reg- 
ulates is ineffectual. Under group policy requiring company’s indorsement of change 
of beneficiary, minor employee's attempted testamentary disposition of proceeds was in- 
effective to change beneficiary. Metropolitan Life Ins. Co. et al. v. William Brown’s 
Adm’r. et al. (Ky.) ‘ aie, 

587—Provisions of life policy regulating change of beneficiaries must be substantially com- 
plied with. In equity, change of beneficiary results where assured had done everything 
possible to comply with policy, notwithstanding death before performance of ministerial 
acts by insurer. Kochanek v. Prudential Ins. Co. of America. (Mass.) ...... 

587—Whether change of insurance beneficiary by insured dying before papers reach insurer 
is effective ordinarily depends on whether insured’s acts are merely ministerial or for- 
mal details; under insurance policies requiring written notice of change of beneficiary 
prior to or at time policies became payable, fact that notice of change reached insurer 
_, innnted® — did not affect it. La Borde v. Farmers’ State Bank of Millard 
et al. (Nebr. peaees 
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587—Check to insured for total disability, undelivered at death, held ineffective to entitle 
executor, instead of life policy beneficiary, to insurance proceeds. Life policy beneficiary 
held not divested of rights through insured’s disability and arrangements to pay directly, 
where divestment terms were not followed, Prudential Ins. Co. of America v. Fidelity 
Union Trust Co. et al. (N. J.) asics 

587—Praesenti stipulation against policy alterations did not preclude change of beneficiary 
in different manner, if subsequently agreed to. Agent’s authority held too narrow to 
make his knowledge and conduct regarding change of beneficiary knowledge and conduct 
of company. National Life & Accident Ins. Co. v. Gibson. (Tex.) 
590. ——— RIGHTS OF CREDITORS. 

590—Insolvency of insured’s estate must be alleged and proved before creditors can have 
proceeds of policy applied on claims. Widow, who is beneficiary of insurance policy, need 
not apply proceeds of policy to pay husband’s debts, unless estate is insufficient. Com- 
plaint showing deceased’s personality, but not realty, was insufficient to pay debts, did 
not allege insolvency of estate necessary to apply proceeds of insurance policy on debts. 
Statute subjecting proceeds of insurance policy to husband’s debts applies only where 
estate is insufficient to pay debts. Quinby v. Quinby. (N. Y.) ....... 
591%. INDEMNITY INSURANCE. 

59114—Under statutory provision that injured person’s personal representatives might sue 
indemnity company after judgment against insured, insolvency of insured held un- 
necessary, notwithstanding policy read “insolvent” instead of “insured”. Pigg v. In- 
ternational Indemnity Co. (Cal.) 

5914%4—Statute permitting insurer to be made party defendant does not create liability or 
confer right of action where none exists under policy. Bro v. Moran et al. (Wisc.) 

59114—Statute held not to deprive insurance companies of right to limit coverage or to is- 
sue such contracts as they may choose. ‘To maintain action on automobile liability pol- 
icy, terms thereof must make company liable to owner of automobile for damages which 
may be recovered. Liability of insurer under policy exempting insurer from liability 
for injury to passenger held not extended by statute. Fanslau v. Rogan et al. (Wisc.) 

§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 

(2). Assignment as_ security. Ae 2 aes 

593(2)—Insured by pledging life policy creates vested interest therein in pledgee which in- 
sured is powerless to divest so long as pledge continues. Beneficiary, to whom insured 
assigned life policy to secure debt, had vested interest therein to extent of debt, not 
defeated by change of beneficiary. Pledgee of life policy had specific lien “ee proceeds 
after insured’s death. Former beneficiary holding life policy as security held entitled 
to proceeds to extent of insured’s debt as against lawfu 


beneficiary in insurance com- 
pany’s interpleader suit. Detroit Life Ins. Co, v. Linsenmier et al. (Mich.) 
§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 


594—Right of action on fire insurance policy is assignable under statute. Assignment of as- 
sured’s interest as owner of property, subject to insurer's consent after fire, was assign- 
ment of right of action not requiring consent, giving assignee right to proceeds against 
insurer’s creditor later garnishing. 
(Ark.) can. Re Fy Pee 
594—Claim of insured under policy issued by mutual and reciprocal insurance company becam 
assignable after loss. Ginsburg v. Bull Dog Auto Fire Ins. Ass’n. of Chicago. (IIl.) 
594—-Assignment of insured’s interest as owner of property covered by policy was assignment 
< 2; assignee to sue thereon. Baker v. Union Assurance Society of London, 
td. (Mont. sua ehaane ka ; 
594—Right to recover for loss by fire occurring within provisions of policy passed to plain- 
tiff by assignment of proceeds of policy and cause of action. Baker v. Pennsylvania 
Fire Ins. Co. (Mont.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 
$ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 


595—Fire insurance company exercising option to repair or rebuild must put property in as 
good state as before fire, and cannot otherwise avail itself of relieving circumstances. 
Fire insurance company cannot avoid responsibility or minimize damage by offer to re- 
pair property injured beyond repair or incapable of being restored or rendered service- 
able. Offer of third person to repair will not be considered as exercise of option to re- 
pair by insurer, unless insurer directs offer and assumes responsibility. Insurer attempt- 
ing repairs agrees to rebuild and assumes responsibilities accordingly; hence resulting 
damages may be more or less than total insurance. Fire insurance company having op- 
tion to repair held not entitled to limit insured’s recovery to estimated cost of repairs 
by third party. Placing of “For Sale” sign on poe held not to prevent insurer’s 
exercise of option to repair. Keystone Paper Mills Co. v. Pennsylvania Fire Ins, Co. 


601—Evidence that insured automobiles were allowed to burn held inadmissible under plead- 
ings, in insurer’s action for amount paid on proofs of_loss falsely stating that there 
was no other insurance. Pacific States Fire Ins. Co. v. C. Rowan Motor Co. (Ore.)... 

601—Payment of proceeds of policy to insured’s creditor after waiver of further investi- 
gation as to incendiary origin of fire held not made under mistake of fact, on insured’s 
subsequent confession. Meeme Mut. Home Protection Fire Ins. Co. v. Lorfield. (Wisc.) 

$ 602. AMAGES FOR REFUSAL OF PAYMENT. 

602—Statute relative to recovery of attorney’s fees from insurance company held to apply 
to suit brought to cancel policy, where insured recovered on counter claim. $250 at- 
torney’s fees held not excessive in judgment against life insurance. company, although 
only $200 damages were recovered, ultimate pecuniary result making amount involved 
greater. Old Colony Life Ins. Co. v. Julian et al. (Ark.) 

602—Where insurer offered to pay fire insurance necessary to discharge deceased insured’s 
debts only, damages of 15 per cent. of amount of loss were properly imposed. Where in- 
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surer offered to pay fire insurance necessary to discharge deceased’s insurance debts only, 
insurer was liable for attorney fees. Home Ins. Co. New York v. Latimer. (Ariz.) ...1003 
602—In action on life policy, imposition of plaintiff’s attorneys’ fees upon defendant held 
error; law on question inyolved not being well settled, Deskin v. United States Re- 
serve Ins. Corporation. (Mo.) 20 
602—Plaintiff, in action on policy, held under statute entitled to attorney’s fee; settlement 
or tender not having been made. LEaid v. National Casualty Co. (Ore.) 
§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 
603—Payment of money held sufficient consideration for execution of release of claim under 
accident policy. Insured, failing to establish plea in avoidance of receipt and release 
of claim, cannot recover on accident insurance policy. Provident Life & Accident Ins. 
Co. of Chattanooga. Tenn. v. Hancock. (Ky.) 
§ 605. SUBROGATION OF INSURER. 


§ 606. —— ON PAYMENT OF LOSS IN GENERAL. 
(2). Subrogation to rights of mortgagee. 

606(2)—Insurer, paying mortgagee, not proving that insurer was not liable to mortgagor, 
could not be subrogated to mortgagee’s rights under subrogation provision. Hartfor 
Fire Ins. Co. v. Green et al. (Miss.) Rees 

606(2)—Subrogation must be pleaded by party claiming it. 
liams (Okla.) : 

606(2)—Insurer, paying note under mortgage clause of policy, held not subrogated to right 
of action against accommodation indorser. Statute held not to give insurer, paying note 
under mortgage clause of policy, right of action against accommodation indorser. Wright 
v. North River Ins. Co. et al. (U. S.) 744 

§ 607. UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—Insurance company repudiating liability to owner for failure to prove loss and paying 
loss to mortgagee held entitled to assignment of policy. Payment to mortgagee assign- 
ing policy held not equivalent to payment of mortgage. Niagara Fire Ins. Co. of New 
York v. Fitzsimmons. (N. J.) 


XVIII. Actions on Policies. 
§ 611. GROUNDS OF ACTION. 


611—Plaintiff, suing on insurance policies after seven years’ absence of insured, held not en- 
titled to recover on insurer’s production of insured alive. Ia Raw v. Prudential Ins. 
Co. of America. (U. S.) , 

§ 612. CONDITIONS P 

(1). In general. c 7 , 

612(1)—Passenger cannot maintain action against negligent automobile driver’s j n 
til return unsatisfied of execution against assured, though sonetod’e ined oese tonal 
claimant to hold insurer. New York Indemnity Co. v. Ewen. ) 

612(1)—Conditions in life policy must be complied with before recovery can 
icy. Metropolitan Life Ins, Co. v. Feczko. (Ohio.) 

(3). Submission to ——— and ig ance 

612(3)—Under policy requiring arbitration on disagreement as to amount ! 
hibiting suit until arbitration is had, disagreement and arbitration BR Re Mag 
maintenance of suit. American Central Ins. Co. v. Terry. (Tex.) 

612(3)—Insured need not demand appraisal of losses by arbitrators before 
providing for arbitration. Crouch v. Franklin National Ins. Co. (W. 

$ 614. DEFENSES. 

§ 615 IN GENERAL. 7 

615—Insurer — forfeiture of fire policy for breach of conditions was not obligated to 
return unearned premium before insisting on forfeiture. Alsup v, Hawkeye Securities 
Fire Ins. Co. (Tex.) ; ; 

615—-Insurer, setting up defense that life policy was secured through fraudulent misrepresen- 
tation. need not tender back premiums before jury is sworn. Woody v. Continental Life 
Ins. Co. { : 


W. Va.) 
$ 616%. CONCLUSIVENESS OF ADJUDICATION 
SURED. 


616%4—Judgment binding on misnamed defendant held binding on his liability i 
“tjnited States Fidelity & Guaranty Co. v. Yeates et al. (Ala.) piven 

6161%4—Judgment against automobile owner held not conclusive against indemnity insurer 
who had refused to defend, as to issue not adjudged, Bryson v. International Indem. 
nity Co. (Cal. 8 

61614—-Finding that injured plaintiffs were  capmorens, of defendant held not res judicata 
in subsequent action by defendant on liability policy. Insured, under liability policy 
held not estopped to assert against insurer that persons were not his employees by 
jury’s contrary finding, in former actions against insured, not shown to have controlled 
general verdicts. Lunt v. tna Life Ins. Co. of Hartford, Conn. (Mass.) 

616%—Judgment is not res judicata against indemnity company not a. party to original suit 
against insured. Insurer, not party to action against insured for automobile injuries 
held not estopped to dispute its liability merely because its attorneys defended insured. 
Denny v. Royal Indemnity Co. of New York. (Ohio.) 

$ 617. JURISDICTION. ¢ . abr : 

617—Equity had jurisdiction of bill by insurer requiring receipt holders of flooded cotton to 
file claims and _to distribute proceeds, in view of extraordinary conditions. North British 
& Mercantile Ins. Co, v. Greenville Compress Co. et al. i 

§ 619. SPECIAL STATUTORY LIMITATIONS. 

619—Mortgagee’s action on loss payable clause attached to fire policy is covered by general 
statute of limitations relating to contract actions. Connecticut Fire Ins. Co. et al y. 
Williams. (Okla.) 
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$ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(3). Computation of period of limitation. 
622(3)—Cause of action on automobile indemnity policy did not accrue until appeal was de- 
cided against person indemnified, although he had paid geen before decision. Suther- 
land v. California Highway Indemnit Exchange. 
$ 623. WAIVER OF LIMITATION. 
- In general. 
623(1)—Policy provision fixing time for bringing action at period shorter than statute may 
be waived by insurer. Kroeger v. Farmers Mut. Ins. Co. (S. D.) 
. By conduct inducing delay. 
623(3)—Where insurance company, by its acts and those of its attorney, caused insured 
to Fg oe from bringing suit in automobile theft polic 7% within year insurer was estop- 


ge from gciving on one-year limitation in policy, Hamblin Inc., v. Newark 
ire Ins. Co. (R. I.) 


§ 624. PARTIES. 
(1). Parties plaintiff in general. 
624(1)—Insurer held estopped to assert misjoinder of parties plaintiff in action by vendor 
and purchaser on fire policy assigned to purchaser with insurer’s consent. Pennsylvania 
Fire Ins. Co, v. Malone et al. (Ala.) 
624(1)—Deceased insured’s administrator was only person who could sue on fire insurance 
policy. Where insured died before fire, and heirs assigned rights in residue property of 
estate, there was no change in title of insured property except that effected b — 
ead — administrator could recover on fire insurance policy. Home Ins. 
Latimer. (Ariz.) 
624(1)—-Bailor of goods destroyed in warehouse may sue insurer directly on fire policy 
covering fn stored, if insurer settled with warehouseman with knowledge of bailor’s 
rights. B. Exton & Co. Inc. v. Home Fire & Marine Ins. Co. et al. Y 
(4). "alee 
624(4)—Assignment of insured’s interest as owner of property covered by policy was assign- 
ment of policy — assignee to sue thereon. Baker v. Union Assurance Society of 
London, Ltd. (Mont.) 
§ 625. PROCESS. 
$ 627 —— AGAINST FOREIGN INSURANCE COMPANIES. 
(2). Service on insurance commissioner or other official. 
627(2)—-Statute requiring foreign insurance companies to a ppoint seneens agent held inap- 
plicable to actions on policy executed —_ outstanding S another state. State ex rel 
American Cent. Life Ins, Co. v. Landwehr. (Mo.) 
$ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—Com laint, in action on life insurance policy, following code _—_ held sufficient as 
against demurrer. National Life & Accident Ins. Co. v. Puckett. (Ala.) 504 
629(1}— Allegation in complaint on life policy that amount claimed was due thereon implies 
that _— was in force on insured’s death. Sovereign Camp, W. O. W. v. Hubbard. 
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(Ala 
629(1)—Code form complaint on life insurance policies does not apply to suit on accident 
policy. Benefit Ass’n. of Ry. ee v. Armbruster. (Ala.) 


629(1)—Complaint in action on casualty policy need not allege that a eeres, — authorized 
to enter into accident insurance contracts. Southern Casualt (Ars) 794 
632. DESCRIPTION, SITUATION AND CONDITION OF sUByReT A MAT 

eg _ petition in suit on loss-payable clause should allege value of aaa aa 
perty; a eneral demurrer to defective petition admitting over objection evidence as to 
matter a tal eged therein is rror. Connecticut Fire Ins. Co. v. Williams. (Okla.) 1069 
635 LOSS AND CAUSE THEREOF. 

635—Petition under group contract of insurance, alleging employee was wholly disabled and 
died while policy was in force, stated cause of action; notice to terminate insurance on 
employee was matter of defense, not required to be negatived by plaintiff in petition on 
group contract of insurance. Travelers Ins. Co. v. Conine. (Ga.) 

$ 639. ANTICIPATING DEFENSES. 

639—Petition under group contract of insurance, alleging employee was wholly disabled and 
died while policy was in force stated cause of action; notice to terminate insurance on 
employee was matter of defense, not required to be negatived by plaintiff in petition on 
group contract of insurance. Travelers Ins. Co. v. Conine. 

$ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 

(1). In general. 

640(1)—Use of word “building” in plea for ‘‘premises’’ and “property” in fire policy sued 
on held not a variance. Pennsylvania Fire Ins. Co. v. Malone et al. (Ala. 

640(1)—Recovery on os issued in Russia by New York company could not be defeated 
because Russian scree eee rohibited exportation of rubles from | Russia. Recovery on_pol- 
icy issued in Russia by New York company could not be defeated because superior force 
prokibived i insurer from performing in Russia. Youdin v. New York Life Ins. Co. 

(2). Avoidance and forfeiture. 

640(2)—To recover owner of stolen automobile was not obliged to show compliance with con- 
dition in policy, but insurer must ive such defense in plea. Molnar v. Central Mut. 
Auto Ins. Co. of Detroit. (Mich. 

(3). Loss and cause thereof. 
640(3)—Fire insurance company must give notice in affidavit of defense of intent to base 
ui 


fares on option to repair or rebuild. Keystone Paper Mills Co. v. Pennsylvania Fire 
ns. Co, 
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$ 641. a an REPLY AND SUBSEQUENT PLEADINGS. 
cz}. n general, 
641(1)—Plaintiff, suing on fire insurance policy, may reply generally to statement of de 
fense relying solely on fraud. Shinn et al v. West Virginia Ins. Co. (W. Va.) .... 282 
(2). _ Estoppel and waiver, 
641(2)—Allegations that insurer waived proof of death because agent stated that com- 
pany would not pay policy held insufficient as not showing that agent was authorized. 
Allegations that insurer waived proof of death by failing to furnish blanks held in- 
sufficient as not pleading duty to do so. National Life & Accident Ins. Co. v. Moore. 


Declaration, complaint, or petition. 
643(1)—Second proof of loss, not filed within time required by policy, was too late, and 
amendment to petition should have been rejected. Manors Fire Ins. Co. of New York 
v. Hodges. (Ga.) 
643(1)*-Amendment to petition on fire policy denying insurer’s contention that premises were 
vacant requiring proof held properly allowed. Scottish Union & National Ins. Co. v. 
Fortesque. (G 
$ 645. ISSUES, 
(2). Matters to be proved. 
645(2)—Organization under certain statute must, to be available to company as defense in 
beneficiary’s action, be pleaded and _ proved, such showing on certificate in record not 
being sufficient. Deskin v. United States Reserve Ins. Corporation. (Mo.) 
(3). Evidence admissible under pleadings. 
645(3)—Evidence of agreement to protect insured against forfeiture under vacancy clause held 
improperly admitted under pleadings in suit on policy. Scottish Union & National Ins. Co. 
v. Fortesque. (Ga.) ; 
645(3)—Defense that insured under liability policy failed to give w 
held not available without giving notice of such defense under general issue. Insurer, 
defending policy for breach of condition, must give notice of particular defense whether 
condition was precedent or subsequent, Larsen v. General Casualty & Surety Co. (La.) 
645(3)—Answer that insurance policies sued on were void does not permit defense of va- 
caney. lack of proof of loss, or overinsurance. Gjerest v. American Ins. Co. et al. 
(Minn.) ; 
645(3)—Sustaining objection to question about slippery condition of kitchen floor at time of 
fire and offer to show grease had been spread about building held proper, where arson 
or incendiarism were not pleaded as defense. Wukmanovich v. State Assurance Company 
of Liverpool, England. (Mont.) +s 
(5). Variance. 
645(5)—Amendment to insurer’s plea, alleging satisfaction of plaintiff’s claim under fire policy 
by payment for plaintiff's debtor, held unsupported by evidence. tna Ins. Co. v. For- 
man. (Ga.) ey af eahie: 
645(5)—-Where $4,000 tourist policy covered goods worth $10,250, allowing recovery for 
full value of lost article was error through clause providing for proportionate reimburse- 
ment was not pleaded. 
(Okl 
§ 646. 
(1). In general. 
646(1)—Insurer alleging insured’s election to withdraw accumulated dividends had burden 
of proof thereof, with necessity of showing waiver of forfeiture of right of election. 
State Life Ins. Co. v. Finney. (Ala. aan: ON 0g 2k eS 
646(1)—Claimant of insurance as against named beneficiary had burden to prove valid change 
of beneficiary during lifetime of insured. Kochanek v. Prudential Ins, Co. of America 


(Mass. Pee tae 
646(1)—Wife held to have burden of proving a of beneficiary of life insurance policies 


from -insured’s estate to wife in good faith. 
lard et al. (Nebr.) 
(14%4)— 
646(11%4)—Insurer seeking to avoid effect of policy must show matters by which it seeks 
to avoid liability. Murray v. Preferred Accident Ins. Co. of New York. (Ia.) 
(2). Avoidance and forfeiture—Insurance of property. 
646(2)—Insurer has burden of showing policy was forfeited by breach of condition subsequent. 
Mississippi Fire Ins. Co. v. Perdue. (Ala.) iba ili week ae Nia ge 
646(2)—Defense on fire policy, that plaintiff was guilty of false swearing placed burden of 
proof thereof on defendant. Vukmanovich v. State Assurance Company of Liverpool, 
England. (Mont. ) Sl 
(3). Life and accident insurance. 
646(3)—In suit to cancel life policy, burden is on company to establish fraud regarding health 
statement in application. Old Colony Life Ins. Co. v. Julian et al. (Ark.) 
646(3)—Insurance company, defending suit on life policy on ground of insured’s misrepresen- 
tations, had burden to prove insured’s fraud induced policy. Dotson v. International 
Life ies: Co. €Coal.). . cn ls haiti tea wg Gh Re Meteo ; 
646(3)—In action on health policy insurer has burden to prove answers in application were 
false and made with intent to deceive. Clayton v. General Accident Fire & Life As- 
surance —_ Ltd. (N. 
(4). ayment of premiums. 
646(4)—Death of insured by external and violent means is presumed accidental, 
Prudential Ins. Co, of America et al (Cal.) saat 
(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—One insuring restaurant owner against robbery was presumed to know character 
of insured’s business and that he did not keep books and accounts, Michler v. New 
Amsterdam Casualty Co. Inc. (N. J.) 


a Borde v. Farmers State Bank of Mil- 
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646(5)—Agent soliciting accident insurance was presumed to know insured’s duties, and his 
ee "eo a knowledge of insurance association. Southern Travelers Ass'n. 
v. Bo Tex 

646(3)—In. action on fire insurance policy, plaintiff had burden of proving that insurer’s agent 
had possession of policy when mortgage was placed as claimed. Niagara Fire Ins. Co. 
v. McCord. (U. S. 

(6). Risk and cause of loss in general. 

646(6)—Insured, suing on ae policy, had burden to prove persons injured were not em- 
ployees. Lunt v. Aitna Life Ins, Co, of Hartford, Conn. (Mass.) 

646(6)—Insurer had burden of proving that assured set fire to insured property. Austin v. 
Maine Farmers’ Mut. Fire Ins. Co. (Me.) 

646(6)—-Insurer has burden of establishing affirmatiove defense under fying machine clause 
of accident policy. Wendorff v. Missouri State Life Ins. Co. (Mo.) 

646(6)—Condition of automobile theft policy that some one not in insured’s household or 
employ stole automobile may be proved by circumstantial evidence. Northern Assurance 

Ltd. v. Gross et al. (Tex.) 
646(6)—Where limited policy insured against death occasioned “‘by being accidentally thrown 


from’? automobile, act insured against must be established as efficient cause of death. 
Wright v. Continental Life Ins. Co. (Wash.) 
(7). Suicide. 
646(7)—Where it is doubtful whether insured was murdered, committed suicide, or was shot 
by accident, presumption is against suicide. Burden is on insurer to establish defense of 
suicide. Fidelity Mut. Life Ins. Co. v. Wilson. (Ark.) 
646(7)—-Insured is presumed not to have committed suicide. 
Co. of America et al (Cal.) 
646(7)—-Insurer had burden of overthrowing presumption that insured was sane, and did not 
commit suicide. Suicide is affirmative defense, which must be supported by preponderance 
of evidence to overcome presumption that insured took poison by mistake or accident. Beers 
v. California State Life Ins. Co. (Cal.) 
646(7)—Burden « roof was on insurer to show that insured came to his death by suicide. 
Truedson v. Metropolitan Life Ins. Co. (Mass.) 
646(7)—Presumption of law is against suicide of one insured under casualty policy, “but 
presumption may be overcome by evidence. Life & a Ins. Co. v. Andrews. (Miss. 
646(7)—Physician’s ex parte statement that death was caused by suicide in proof of deat 
held not to cast on beneficiary of life insurance policy burden to prove insured did not 
commit suicide. Metropolitan Life Ins. Co. v. Plunkett. (Okla.) 
646(7)—Attempting to establish reduced liability because of as self-destruction, must 
prove that he committed suicide. Insurer’s burden to prove suicide of insured, who 
was shot, is met by proof consistent with suicide and inconsistent with any reasonable 
theory of, death by accident or by act of another. New York Life Ins. Co. v. Al 
man. 
(8). Extent of loss and liability of insurer. 
646(8)—In suit to recover for fire loss, burden of establishing value of goods destroyed rested 
on plaintiff. Schwartzman et al v. London & Lancashire Fire Ins. Co. Ltd. (Mo.) ... 
646(8)—To authorize recovery beneficiary was not required to prove number of members in 
ee) ents at time of certificate holder’s death. Stone v. Brady Mut. Life Ass’n. 
ex 
646(8)—Plaintiff had burden of proving by-laws of association part of er giving plain- 
tiff right of recovery. Southern Travelers Ass’n. v. Shattuck. (Tex.) 
(9 Notice and proof of loss. 
646(9)—False answer in proof of fire loss as to material matter, made with intent to deceive, 
is fraudulent, precluding recovers and intent to deceive is resumed where such false 
— is knowingly and willfully made. Austin v. Maine Farmers’ Mut. Fire Ins. Co. 


(Me. 
646(S- Disability proof ‘is not conclusive on insured but is prima facie proof, and insured 
must show any error in proof. Fields v. Equitable Life Assur. Society of United States. 


(x. <3) 

$ 647. ADMISSIBILITY OF EVIDENCE. 

647—Written assignment of fire insurance policy or loss payable thereunder may not be 
changed or varied by oral testimony, oral testimony is admissible to prove written as- 
signment of fire insurance policy or loss payatle thereunder, was not unconditional but 


was to expedite collection. Niagara Fire Co. v. Flowers. (Okla.) 

$ 648. IN GENERAL. 

648—Testimony relative to insured’s habits and industry is inadmissible in action on life 
policy. anne v. Preferred Accident Ins. Co. of New York. (Ia.) 

general. 

648(1)—In ae s action on liability policy for accident injuring help on way to association 
dinner, evidence that association bore dinner expenses held competent to prove injured were 
not employees. Lunt v. Aitna Life Ins. Co. of Hartford, Conn. (Mass.) 

648(1)—Rejecting evidence that fire policy was written for lump premium, and rate was 
same & all Broperty covered, held not error. Stokes et al v. Liverpool, London & Globe 
Ins. Co. ( 

648(1)—In suit for automobile theft insurance evidence that oaiustes of another insurance 
= oe hee nana liable held immaterial. Northern Assurance Co. Ltd. 
v. Gross et a 

$ 654. PERFORMANCE OF BREACH OF WARRANTY OR CONDITION. 

(1). Insurance on property 

654(1)—In action on fire policy cemeiiion forfeiture for foreclosure, admitting deeds of plain- 
tiff’s vendor in — & a incumbrance held not error. Alsup v. Hawkeye Se 
curities Fire pat 

& 654%. MENT OF ‘PREMIUMS. 

654%4—Evidence iT pein or sent by insurer requiring payment of February premium held 
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admissible to gree pooment of preanem for preceding November. Ohio National Life 
Ins. Co. v. Craddock’s Adm’r. (Ky.) 
65434—Testimony of owner of 98 Pn cent. of insured corporation’s stock that corporation 
a Ay premium on tornado insurance policy held admissible, Pacific Fire Ins. Co. v. 
hn E. Morris Co. et al. (Tex.) 
§ 655. — FRAUD OF MISREPRESENTATION. 
(2). Life and accident insurance. 
655(2)—Where insurer claimed insured was not in sound health when policy was delivered, 
evidence that insured worked in blacksmith shop until shortly before death held properly 
admitted. National Life & Accident Ins. Co. v. Puckett. (Ala.) 
655(2)—Statute and policy held not to prevent insured from showing statement of his 
occupation in his application was in good faith on advice of insurer’s agent. Eaid v. 
National Casualty Co. (Ore.) 
655(2)—Insurer may show insured’s misrepresentations by showing statements not disclosed 
by policy, notwithstanding Alabama statute. Illegible portion of insured’s statement in 
application attached to policy will not eres use of legible portion to show fraud. New 
York Life Ins, Co. v. McCarthy. 


(4). 
en held to sustain finding that buildings nee against fire were worth $1,- 


: Austin v. Maine Farmers’ Mut. Fire Ins. Co. ( ) 
§ 658. LOSS OR DAMAGE TO PROPERTY AND CAUSE THEREOF. 
658—As regards defense of burning insured property, testimony as to gross negligence and 
misconduct of assured is admissible. Austin v. Maine Farmers’ Mut. Fire Ins. Co. 


(Me.) 

658—Trier of facts should call to its aid, to effectuate complete indemnity, every fact logically 
— to oa | of correct estimate of loss by fire. McAnarney v. Newark Fire 
ns. Co. 

§ 659. eae A OR INJURY TO PERSON INSURED AND CAUSE THEREOF. 

( uicide 

659(2)—Presence or absence of motive is relevant to issue of insured’s suicide, though proof 
of motive is not indispensable. Beers v, California State Life Ins. Co. (Cal.) 

659(2)—Death certificate, containing physician’s statement that cause of death was suicide, 
— in action on life insurance policy. Metropolitan Life Ins. Co. v. rn 
( a 

659(2)—On defense of suicide, widest latitude of inquiry as to existence of motive by ‘in- 
sured to commit suicide should be permitted, Exclusion of evidence tending to show 
insured had motive for committing suicide held reversible. Occidental Life Ins. Co. 
v. Graham. (U._ S.) 

§ 660. VALUATION OF PROPERTY. 

660—In action on fire policies for damage to machinery, exclusion of proof of government rates 
for depreciation held not error. Keystone Paper Mills Co, v. Pennsylvania Fire Ins. Co. 


a. 

660—Insured may give estimate of value of household and other goods destroyed. ‘National 
Fire Ins. Co. of Hartford, Conn. v. Renier. (U. S.) para 

§ 661. —— AMOUNT OF LOSS. 

661—Reinstatement of fire insurer as defendant, after it re money into court and was dis- 
charged, held to a stipulation as to amount of loss. Fire Ass’n. of Philadelphia 
v. Zorn. (Colo.) 

661—In_ determination of insured’s pea crop loss by hailstorm, comperioon of crop with 
field 10 miles away was competent. Campbell v. Michigan Mut il Ins. Co. (Mich.) 

661—In action on tornado insurance policy, admitting testimony to show cost of replacing 
property and coe disclosing age and extent of a airs before damage showing depre- 
ciation — Bs Pacific Fire Ins. Co. v. Joh . Morris Co. et al, 

§ 662. ICE AND PROOF OF ADJ ISTMENT OF LOSS. 

(1). a general. 

662(1)—Action on fire insurance contract begun more than 15 months after fire, cannot be 
maintained. After expiration of statutory period for bringing action on fire policy, in- 
sured cannot bring action on ground of fraud in executing contract. Harlow v. Amer- 
ican Bauitabic Assur. Co. of New York. 1.) 

$ 664. ESTO PPEL OR WAIVER. 

664—Evidence that insurer’s agent was informed property in pee. designating insured hus- 
band as sole and unconditional owner was incumbered and owned Ba ow with husband, 
was properly admitted. Aldridge v. Greensboro Fire Ins. Co. (N. C.) 

664—Admission of statement of insurer’s agent, several years prior to issue of indemnity 
—, re error. United States Fidelity & Guaranty Co. v. Seren Life 
ns. Co. 

§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 

(1). In general. 

665(1)—Attorney’s fee of $500 allowed plaintiff suing on fire insurance policy held not un- 
reasonable under evidence. Home Ins. Co. New York v. Latimer. (Ariz.) . 

665(1)—Insurer’s knowledge and ratification of agent’s unauthorized act in delivering policy 
without collecting premium _may be established circumstantially; charge that ratification of 
unauthorized act of i insurer’s agent may be established by circumstances held not objection- 
able for failure to require actual knowledge. Penn Mutual Life Ins. Co. v. Blount et al. 
(Ga.) 

665(1)—Evidence authorized recovery by person holding title to insured propert as security 
substituted as plaintiff for original insured. Gilreath v. Farmers Mut. Ins. Ass’n. (Ga.) .1009 

665(1)—Mere proof of assured’s transmission, during year before death, of policy and notice 
of change of beneficiary held insufficient to establish change not indorsed by insurer dur- 
ing assured’s lifetime. Kochanek v. Prudential Ins. Co. of America. (Mass.) 538 

665(1)—Verdict, decision, or judgment reasonably sustained by competent evidence will not 
be disturbed on appeal; in action on contract in nature of agreement to settle loss 
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under fire insurance policy, evidence that assignment of policy to local insurance agent 
to expedite collection held to support judgment for plaintiff. Niagara Fire Ins. Co. 
v. Flowers. _ (Okla.) a ‘ 
665(1)—Company’s action in paying insured’s undertaker’s bill from policy proceeds at re- 
quest of one claiming as beneficiary, though not named in epelicy. held evidence of 
change of beneficiary. National Life & Accident Ins. Co. v. Gibson. (Tex.) 4 


665(1)—Evidence held to support verdict for insured on floating fire policy covering cotton in 
transit or stored in warehouses. Home Ins. Co. of New York v. Hightower et al. (U. 
Ss. 


The contract. 7 Ie aa 
665(2)—Evidence held to warrant finding that crop insurance policy, with indorsement there- 
on, had been accepted by insured. urch v. Hartford Fire Ins. Co. (Cal.) 2 
665(2)—Evidence held not to sustain finding that tornado insurance policies were renewals 

of policies issued by another company. Gjerest v. American Ins. Co. et al. (Minn.). 
665(2)—Obtaining application for insurance and premium note before issuance of permit 
to company held to establish contract .of insurance. Conley v. Modern Life Ins. Co. 
of Minnesota. (Minn.) 
(3). Avoidance and forfeiture 
665(3)—-Evidence held to show fraud was practiced on insurer by impersonation of another 
for insured. National Life & Accident Ins. Co. v. Moore. (Ala.). 5 
665(3)—Physician’s statement in proofs of death that duration of diseases causing death was 
one year was not conclusive that insured had cancer when policy was issued several months 
before death; “general asthenia”. National Life & Accident Ins. Co. v. Puckett, (Ala.) .. 504 
665(3)—-Evidence held to sustain findings that recovery on life policy was not barred by mis- 
representations as to insured’s health. Sovereign Camp, W. O. W. v. Hubbard. (Ala.) 906 
665(3)—In suit to cancel life policy, evidence held not to show insured’s fraudulent conceal- 
ment of past physical conlien. Old Colony Life Ins. Co. v. Julian et al. (Ark.) .. 196 
665(3)—In action by injured person’s executrix against indemnity insurer, evidence supported 
finding insured had not violated policy provisions requiring aid in defending suits. Pigg 
v. International eee, Co. (Cal) a ee aia } 
665(3)—Recovery on policy held unauthorized under evidence establishing material mis- 
representations by insured as to receiving medical attention, including isuanceofpol- 
icy. _Jefferson Standard Life Ins. Co. v. Henderson. (Ga.) .............. .. 692 
665(3)—Evidence held to show as matter of law that insured’s misrepresentations concerning 
health and attendance by physicians induced policy, precluding recovery thereon. Metro- 
politan Life Ins. Co. v. James. (Ga.) ; 
665 (3)—Evidence did not sustain insurer’s plea that fire policy was avoided because title w 
held by another as security. Gilreath v. Farmers Mut. Ins. Ass’n. (Ga.) : . 1009 
665(3)—Finding that insurer did not establish insured’s false swearing that he was not accom- 
panied while transporting his race horses by railroad held warranted under evidence. Miller 
v. Hartford Live Stock Ins. Co. (Ia.) ... ead sae ...1178 
665(3)—Evidence held not to require finding that insured made untrue representations in- 
tending to deceive life insurance company or misrepresented matters increasing risk. Ib- 
lings v. Phoenix Mutual Life Ins. Co. of Hartford, Conn. (Minn.) .. . aan 
665(3)—Insured’s testimony that his wife deserved verdict against him held not conclu- 
sive proof of fraud on automobile liability insurer. Maryland Casualty Co. v. Lamarre 


457 


et ux. coo 
665(3)—In action on automobile fire insurance policy, defense that insured was not sole owner 
held not sustained by proof wife contributed toward down payment. Defense of change 
of ownership of insured’s automobile held not established by proof of insured’s con- 
sent to issuance of another policy to wife as owner. Suetterlein v. Northern Ins. 
Co. of New York. (N. Y.) hoterue sae 
665(3)—As respects defense that chattel mortgage prevented recovery, insured’s testimony that 
she made agreement for cancellation of mortgage held against probabilities. Weingarten v. 
Hartford Fire Ins. Co. (N. Y.) pe os bef 
665(3)—Insured’s explanation of misstatement of his occupation, in accident insurance ap- 
plication that it was made by insurer’s agent after being informed of facts, held etreaghy 
to negative fraudulent intent. Eaid v. National Casualty Co. (Ore.) : 
665(3)—That specific answer is sought and obtained in life insurance application is ordinarily 
proof that matter if material; ordinarily, specific answer in application for life insurance 
will be treated as material; misrepresentation that insured had not had tuberculosis held 
to prevent recovery on life policy, Stockton v. Continental Life Ins. Co. (W. Va.) 
665(3)—Obtaining specific answer in life insurance application is ordinarily proof that parties 
regarded matter as material; specific answer in application for life insurance will ordinarily 
be treated as material; misrepresentation that insured had not had cancer held to pre- 
vent recovery on life policy. Woody v. Continental Life Ins. Co. (W. Va.) 
(4). Loss and liability of insurer in general. 
665(4)—Evidence held to support finding that plaintiff was insured under automobile indemnity 
policy describing insured as Sutherland’s Tia Juana stages. Sutherland v. California High- 
way Indemnity Exchange. (Cal.) . E aha where ae an eee 
665(4) Evidence held not to establish that insured race horse owner destroyed or procured des- 
truction of horses in transportation for insurance. Circumstantial evidence held to establish 
that insured race horse was accidentally killed in transit. Miller v. Hartford Live Stock 
Ins. Co. Inc. (La.) . : ‘ : ae 
665(4)—In action on fire policy covering cotton waste in hands of carriers evidence held to 
support finding that fire was caused by sparks in bale when shipped. Edward Rose Co. 
v. Globe & Rutgers Fire Ins. Co. (Mass.) .. > ees ae 
665(4)—Evidence that explosion was caused by innocent fire held to prevent recovery under 
policy exempting loss from explosions, unless fire ensues. Zamboni et al v. Implement 
Dealers’ Mut. Fire Ins. Co. (Minn.) : 
665(4)—In suit on fire policy, evidence held ; Vuk- 
-nanovich v. State Assurance Company of Liverpool, England. A 
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665(4)—Evidence that automobile was not stolen held to ayeubgost judgment for defendant in- 
surance company. Walker v. American Ins, Co. (Okla.) 
665(4)—Verdict of $86,000 for fire damage to po eeadee ER valued at $97,000 to $125,- 
000 held not excessive. Keystone Paper Mills Co. v. Pennsylvania Fire ane. (Oe; Kas). .« 
665(4)—Recovery on fire policy held unwarranted in view of implied “distribution average 
clause’ and state of proof. Fire Association of Philadelphia v. Hinton. (Tex.) : 
665(4)—In action on fire policy for automobile loss, evidence held to show automobile was 
valueless after fire. North River Ins. Co. v. Adams. (Tex.) 
665(4)—Evidence to sustain finding that insured was disabled and confined in house within 
policy provision, notwithstanding frequent visits to doctor. Standard Accident Ins. Co. 
v. Brock. (Tex.) ; 
665(4)—Evidence held sufficient to identify automobile stolen as one insured b defendant, 
notwithstanding mistake in motor number in policy. Only preponderance of evidence is 
mecessary to prove condition of automobile theft policy that some one not in insured’s 
household or employ stole automobile. Evidence held to sustain finding of theft of in- 
sured automobile, by one not in insured’s household or employ. Northern Assurance 
Co. Ltd. v. Gross et al. (Tex.) 
665(4)—Evidence held to support ae of amount of damage from fire _to insured cargo. 
St. Paul Fire & Marine = Co. v. J Food Products Co. ) 
665(4)—Evidence held to support sony on porcics fe for loss of use and occupation 
of mill. Stuyvesant Ins. Co. Teckoneille "Oi Mill U.S. 
665(4)—Evidence of cost and length of use of articles ein by fire held to su port ver- 
dict against insurer. National Fire Ins. Co. of Hartford, Conn. vy. Renier. ( ~ SR 
665(4)—Finding that automobile was being operated with insured’s permission at “time of 
accident held against evidence. Bro v. Moran et al. (Wisc.) 177 
(5). —— Life and accident insurance. 
665(5)—Finding of blood poisoning of insured nurse being sustained through accidental means 
held sustained by evidence. Moore v. Fidelity & Casualty Co. of New York. (Cal.) ...1110 
665(5)—Policy provision denying liability, where death results from firearms discharge, un- 
less accidental nature, established by person “who saw cause in operation’’, held to re- 
quire only testimony of personal present at accident relative to circumstances attending 
event. Pride v. Interstate Business Men’s Accident Ass’n. of Des Moines, (Ia.) .... 300 
665(5)—Plaintiff, proving that illness resulted from either of two accidental causes, may re- 
cover on accident policy, though jury cannot say which was cause, Henderson v. Travel- 
ers Ins. Co. (Mass.) 1129 
665(5)—Evidence of death from injury by plow handle held to support finding of death, from 
violent, accidental means within life policy’s indemnity clause. Druhl et al v. Equitable 
Life Assur. Soc. (N. D.) 
665(5)—Recovery for death of member of accident and health association killed by accidental 
discharge of gun while hunting held precluded by by-law provision exempting liability 
for gunshot wounds inflicted in absence of witnesses. Southern Travelers Ass'n. v. Fas 
Tex.) 
ashi ihe of unknown origin on insured’s hands, resulting | in infection, held to have 
been inflicted by “‘external, violent, and accidental means,’”’ within policy. Carpenter v. 
Pacific Mutual Life Ins. ‘Co. (Wash.) 
(6) Suicide. 
665(6)—Evidence that insured was killed by gunshot wound in mouth, in locked hotel room, 
after hospital treatment for Saeking, held to conclusively establish ‘suicide. Fidelity Mut. 
Life Ins. Co. v. Wilson. (Ark. ‘ 
665(6)—Evidence held not to eae that insured committed suicide, Baciocco v. Prudential 
Ins. Co. of America et al (Cal.) 
665(6)—Every other reasonable hypothesis should be excluded before concluding ‘that insured’s 
eath was suicidal. Beers v. California State Life Ins. Co. (Cal.) 
655(6)—In action on life policy, providing reduced liability in case of suicide, evidence 
held consistent only with theory of suicide. New York Life Ins. Co. v. Alman. (U. 
7). Proof and adjustment of loss. 
665(7)—Evidence held to show lack of mutual mistake in signing receipt for settlement of 
claim under accident policy. Evidence held insufficient to establish fraud in signing re- 
ee if claim under accident policy. Provident Life & Accident Ins. Co. of Chattanooga, 
Ten v. Hancock. y. 
665(7)—Evidence held to sustain finding that over-valuation of burned property in proof of loss 
ne not — so as to preclude recovery, Austin v. Maine Farmers’ Mut. Fire Ins. 


665(7)_—Policy held to require insurer to defend groundless claim for injury where com- 
plaint stated cause of action against insured; evidence held to support finding that no- 
tice to insurer of accident and claim thereunder were given in compliance with policy. 
Minnesota Electric Distributing Co. v. United States Fidelity & Guarantee Co. (Minn.) 

665(7)—Evidence held to show disagreement between insured ae adjuster sequins arbitra- 
tion. That appraiser of insurer had acted similarly many times before not alone 
sufficient to show his partiality in particular case. Evidence held not to show failure 
to select umpire was fault_of insurer’s appraiser, ae. insured to ignore arbitra- 
tion an, American Central Ins. Co. v. Terry. (Tex.) 

(8). Estoppel or waiver. 

665(8)—Evidence justified finding that insurer retaining past-due payment on ea note on 
condition not complied with waived forfeiture. Wilson v. Illinois Life Ins. Co. (Mo.) 

665(8)—Evidence held insufficient to show insurer’s estoppel. Law Union & Rock Ins. Co. 
Ltd. of London v. Scott et al. (Tex.) 

665(8)—Courts will promptly construe any circumstance indicating insurer’s election to 
pave fe forfeiture to avoid such forfeiture. Francis v. London Guarantee & Accident Co. 
Lte Vt.) 

665(8) Waiver of right to avoid policy for nonpayment of premium at beginning of term 
may be evidenced by delivery of policy to insured. Waiver of right to avoid policy for 


1238 





Topical Index 


nonpayment of premium at beginning on terms may be evidenced by notice to and de- 
mand on insured for subsequent premium installment. Agent’s possession of policy 
for delivery to insured, and other circumstances held to warrant finding that insurer 
authorized agent to waive payment of an at commencement of term. Vogel v, 
Equitable Life Assurance Soc. (Wash. 

§ 666. AMOUNT OF RECOVERY. 

666—Verdict for $2,345 held not excessive in view of rate of indemnity and time during which 
ao was _—e and partially disabled. Beeler v. Continental Casualty anne 
(Kan.) Sis 

666—Judgment against ‘insurance company for its proportionate share of insurance based on 
finding that hotel furnishings, originally costing about $14,000, and cost of some replace 
ment were worth $55,000 five years after purchase, held excessive. Schwartzman et al 
v. London & Lancashire Fire Ins. Co. Ltd. (Mo.) .. .1032 

666—In action on fire policy for destruction of buildings formerly used as brewery, court 
should have permitted trier of facts to consider, in determining value, effect of prohi- 
bition and buildings’ adaptability to other purposes. McAnarney v, Newark Fire Ins. 
Co. GE Y 

§ 668. QUESTIONS FOR JURY. 


(1). In general. 

668(1)—What is reasonable attorney's fee to be paid by insurer failing to pay loss sustained 
under statute, is question of fact to be determined from evidence. Home Ins. Co. New 
York v. Latimer. (Ariz.) 1003 

668(1)—Directed verdict for plaintiff | suing on fire policy held proper under evidence showing 
performance, nonrelease of insurer, and damages, Ajtna Ins. Co. v. Forman. (Ga.) 1011 

668(1)—In action against life insurance company directed verdict held proper where _prac- 
tically all evidence was written, hence required only application of law. Deskin v. United 
States Reserve Ins. Corporation. (Mo. 20 
668(1)—Evidence as to cancellation of fire policy held for jury; evidence as to whether fire 
or company’s agent was also agent for insured in taking out policy held for 
ury. Levin v. National Ben Franklin Ins. Co. (N. J.) 

668(1)—In action on life policy, whether plaintiff had been effectually substituted as bene 

ficiary held for jury. National Life & Accident Ins. Co. v. Gibson. (Tex.) 
(2). Agency. 

668 (2)—Whether general agent authorized local agent to collect past-due premium within grace 
period held for jury. Whether general agent sought to collect insurance premium through 
local agent held for jury. National Life Ins. Co. of United States of America v. Reedy et 
al. (Ala.) 

668(2)—Evidence as to cancellation of fire policy held for jury; evidence as to “whether. fire 
insurance company’s agent was also agent for insured in taking out policy held for jury. 
Levin v. National Ben Franklin Ins. Co. (N 

(3). The contract in general. 

668(3)—Whether insurer accepted premiums on accident policy with knowledge of soliciting 
agent’s unauthorized representations that policy covered partners as well as employees 
held, under evidence, for jury. Southern Casualty Co. v. Hughes. (Ariz.) 

(4). Avoidance and forfeiture. 

668(4)—Whether fire insurance policy on stock of merchandise was forfeited by failure to 
substantially comply with iron-safe clause held for jury. Mississippi Fire Ins. Co. vy. 
(Sy Evi ‘4 (Ala) : ; i 

668(4)—Evidence that insured was not in “good health” when polic was reinstated h 
require directed verdict for insurer. Woodland v. Liberty jhife Ins. Co Co. | (Mich, = to 704 

668(4)—Whether insured was in “control” of part of barn which son occupied in pouring 
gasoline in automobile held for jury. Whether truck used by partner’s son at his own 
expense was used in partnership cusiness, hea for jury as respects recovery on fire pol- 
icy. _Watson v. Firemen’s Ins. Co, 

668(4)—Whether insured in automobile iabity ") ins acted honestly in encouraging his 
wife’s suit against him and testifying for her, held fact question. Maryland Casualty 
Co. v. Lamarre et ux. (N. H.) 857 

668(4)—Misstatement in accident insurance application as to sqetenets sonpetion held not 
as matter of law material. Eaid v. National Casualty Co. (Ore.) 133 

ee ee between insured’s report to insurer and testimony at trial as to 
speed of automobile before accident held not_to conclusively show failure to Sinn 
rancis v. London Guarantee & Accident Co. Ltd. | (Vt.) 173 
(5). —— Title or interest in, possession of, or incumbrance on, "Property. 
668(5)—Evidence did not raise issue for jury whether insured told insurer’s agent he had 
mortgaged property, and insured relied on agent’s promise to make indorsement. Evidence 
did not raise issue for jury on whether insurer’s agent waived provision of fire insurance 
policy requiring written consent to mortgage. Evidence did not raise issue for jury whether 
fire insurer waived provision requiring consent to mortgage, because not ——- prem- 
ium sooner. Niagara Fire Ins. Co. v. McCord. (U. S.) 


(6). Fraud or misrepresentations in general. 

668(6)—In action on life policy in which insurer alleged that insured made false fraudulent 
statements in application and changed occupation to one more hazardous, case held for 
jury. Murray v. Preferred Accident Ins. Co. of New York. (lIa.) 

668(6)—Whether insurer inquired only about losses in transporting automobile bodies by truck 
between certain cities, which was risk assumed, held for jury.. Hayes-Ionia Co. v. St. 
Paul Fire & Marine Ins. Co. (Mich.) 

668(6)—Under Virginia law, materiality of representation in application is for court. Union 
Indemnity Co. v. Dodd et al. S.) 


.1125 


- 1000 


754 


668(6)—Materiality of insured’s misrepresentation in securing 1 life policy is for jury in doubt- 
ful case. New York Life Ins. Co. v. Cumins. (U. S.) 


1239 





The Insurance Law Journal, Vol. 70 


(7). Health, condition, or habits of insured. 
668(7)—Whether insured had disease —S — unsound when life policy was delivered 
held for jury. National Life & Accident Ins. Co. v. Puckett. (Ala -). 
668(7)—Uncontradicted evidence, showing falsity “of warranties of health in life insurance ap- 
ee. to require directed verdict for insurer. Commonwealth Life Ins. Co. v. 
ner. ( Tr 
668(7)—Issue as to materiality of insured’s false statement in application that he had never 
consulted physician held for jury under conflicting evidence. Dotson v. International 
Life Ins. Co. (Cal.) .. 
668(7)—Evidence authorizing ‘inference that insured was not in sound health when _ 
policy was delivered rendered direction of verdict for plaintiff error. Interstate Life & 
Accident Co. v. Armstrong. (Ga.) 
668(7)—Whether risk of loss was increased by insured’s misrepresentations in application 
held for jury. Truedson v. Metropolitan Life Ins. Co. (Mass.) 
668(7)—Whether insured’s statement in procuring policy that he never used stimulants to ex- 
cess was false held for jury, Materiality of insured’s false statement in procuring policy, 
that he never used stimulants to excess, held for court. Krajewski v. Western & i cen 
Life Ins. Co. (Mich.) 
668(7)—Evidence of misrepresentation in application held not to render refusal of directed 
verdict for defendant sued_on health policy error; ambiguity in health policy must be 
resolved against insurer. In action on health policy, evidence as to fraud in and ma- 
teriality of answers in application held for jury. Clayton v. General Accident Fire & 
Life Assurance Corporation Ltd. (N. J.) 
668(7)—Evidence held to present issue for jury whether beneficiary when signing application 
for insured wife knew she had cancer. Lubbock Mutual Aid Ass’n. No. 8 Special et al. 
Vardeman. (Tex.) . 
668(7)—Whether insured consulted doctor contrary to representations or between date of 
medical examination and delivery of policy, held for jury. New York Life Ins. Co. v. 
Cumins. (U 
(8), ———— Payment of premium. 
668(8)—Issue of payment of premium held for jury in action on life policy claimed to have 
lapsed. Ohio National Life Ins. Co. v. Craddock’s Adm’r. (Ky.) 
(9).. ——— Increase of risk. 
668(9)—In action on life policy in which insurer alleged that insured made false fraudulent 
statements in application and changed occupation to one more hazardous, case held for 
jury. Murray v. Preferred Accident Ins. Co. of New York. (Ia.) 
(10). Loss and liability of insurer in general. 
668(10)—Whether injured persons were employees of caterer suing on liability policy except. 
ing accidents to employees, held under evidence for jury. Lunt v. Atna Life Ins. Co. of 
Hartford, Conn. (Mass.) 
668 ( 10) —Criminal intent of assured charged with burning insured property negliqnte, and de- 
gree thereof, held for jury. Austin v. Maine Farmers’ Mut. Fire Ins. Co. (Me.) ... 
668(10)—Whether seaplane was flying machine within accident policy, and whether insured 
lost life in manner congenante’ by clause, held questions of law. Wendorff v. Mis- 
souri State Life Ins. Co, (Mo.) 
668(10)—Whether servant was driving company’s car with permission held question of fact 
under policy insuring company against injuries while car was driven with company’s per- 
mission. ‘Seidanes of whether employee had employer’s permission to drive automobile 
injuring another held insufficient for jury. Denny v. Royal Indemnity Co. of New York 
et al (Ohio) 
668(10)—In action on_tourist policy, evidence that "jewelery was lost from ‘perils ‘of trans- 
ortation held sufficient to go to jury. Hartford Fire Ins. Co. of Hartford, Conn. v. 
cS et al. (Okla.) 
668(10)—In action on tornado insurance palicy, testimony as to probability of down spout 
on building being clogged constituting witness’ opinion or conclusion held matter for jury. 
Pacific Fire Ins. Co. v. John ¥ orris Co. et al. ex.) 
668(10)—Evidence as to progress of fire before building fell during tornado held for jury. 
Hartford Fire Ins. co. v. Doll. 
668(10)—Evidence on question whether adult member of insured’s household expressly or im- 
liedly permitted use of automobile by third person so as to create liability under policy 
eld insufficient for jury, Bro v. Moran et al. (Wisc.) 
(11). Life or accident insurance. 
668(11)—Question whether insured while being taken to hospital for ap endicitis, accidentally 
ruptured appendix from jolt in ambulance, hastening eath held a jury in action on 
per covering loss resulting exclusively from accidental injuries. Benefit Ass’n of Ry. 
Employees v. Armbruster. (Ala.) 
668 (11) —W hether insured was not living when proof of death was made as required by 
policy held for jury. Truedson v. etropolitan Life Ins. Co. (Mass.) 
668(11)—Whether insured was permanently disabled within terms of insurance policy held 
for jury. Fields v. Equitable Life Assur. Society of United States. (N. C.) 
668(11)—Whether insured falling down stairs, resulting in gangrenous enables and death, 
sustained accidental injury causing death independently of disease under accident pol- 
icy, held for jury. Mulvihill v. Commercial Casualty Ins. Co. 
668(11)—Evidence held insufficient to take case to jury on issue whether accident while 
insured was driving automobile resulted from defective steering apparatus. Flannigan 
v. Provident Life & Accident Ins, Co. et al, .) 
668(11)—Whether fracture of spinal cord indepen ent of other causes resulted in insured’s 
death within accident policy held under evidence for jury. Borosich v. Metropolitan 
Life Ins. Co. (Wisc.) 
f33). Suicide. 
668(12)—Evidence held to establish suicide, entitling a to directed verdict in action 
on policy. &tna Life Ins, Co. v. Alsobrook. (Ark.) 
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668(12)—Whether insured destroyed his own life held for jury. Whether insurer proved 
facts. which excluded every other reasonable hypothesis except death by suicide held 
or iury. Truedson v. Metropolitan Life Ins. Co. (Mass. a ; 
668(12)—-Where only reasonable inference to be drawn from evidence is that insured com- 
mitted suicide, question is one of law for court. Evidence held to entitle defendant 
to directed verdict on ground of suicide of insured. Life & Casualty Ins. Co. v, An- 
drews. (Miss.) : 
669(12)—In action on fire policy, charging jury that upo 
only cost of reproducing buildings, less “‘depreciation”, and that obsolescence for commercial 
purposes might not be considered held error. McAnarey v. Newark Fire Ins. Co. (N, Y.) 
668(12)—In action on life policy, conflicting evidence held to make issue of suicide jury 
question. Metropolitan Life Ins. Co. v. Plunkett. (Okla.) ‘ : 
668(12)—Whether death of insured was accident or suicide held, under evidence, for 
ternational Life Ins, Co. v. Mowbray et al. (U ) 
1 Amount or extent of loss. : 
668(13)—Where company admitted some damage to furniture and effects from fire, amount 
—— was for jury. Vukmanovich v. State Assurance Company of Liverpool, England. 
(Mont.) oe 4 ead 
668(13)—Question whether building and machinery damaged by fire is beyond repair or ser- 
vice is for jury, whose determination is conclusive. Keystone Paper Mills Co. v. Penn- 
sylvania Fire Ins. Co. (Pa.) : : 
668(13)—In action on tornado insurance policy, cost of replacing property and proper de- 
duction for depreciation held facts for jury. Pacific Fire Ins. Co. v. John E. Morris 
Co. et al. (Tex.) os Les 
668(13)—Whether insured used reasonable care to am walls of building after injury 
by fire held question for jury. Stuyvesant Ins. Co, v. General Woodcraft Co. (U, S.) 
668(13)—Where evidence does not disclose amount to which plaintiff is entitled directing ver- 
dict for specific sum is error; evidence as to amount mortgagee was entitled to recover 
on fire policy held insufficient to justify_directing verdict for specific sum. Fayetteville 
Building & Loan Ass’n. v. Mutual Fire Ins. Co. of West Virginia. (W. Va.) | ath 
668(13)—That mine superintendent after amputation of _s foot served as superintendent 
does not, as matter of law, evidence lack of partial disability as superintendent; especially 
in view of resignation for disability, partial disability under accident policy from amputa- 
tion of part of foot held jury question. Cardwell v. Employers Liability Assurance Cor- 
poration. (W. Va.) Stet eee ees 
14). Notice, proof and adjustment of loss. 
668(14)—Evidence held not to raise issue for jury as to fraud in proctring settlement of 
life policy. Old American Ins. Co. v. Davis. (Ark.) ; <s 
668(14)—Evidence held for jury on question whether notice 17 months after time fixed in acci- 
dent policy was as soon as reasonably possible. Submitting question whether insurer was 
prejudiced by not receiving notice of indemnity claim until 17 months after injury held 
not error. Beeler v. Continental Casualty Co. (Kan.) eee 
668(14)—Whether statements in proof of loss as to value of burned property were knowingly 
and willfully made held for a jury. Austin v. Maine Farmers’ Mut. Fire Ins. Co, (Me.) 
668(14)—Whether plaintiff misrepresented or swore falsely concerning fire loss with intent to 
defraud insurer held for jury. Vukmanovich v. State Assurance Company of Liverpool, 
England. (Mont.) a Pi 
668(14)—Insurer’s retention of bill of sale to stolen automobile, executed under compromise 
agreement with adjuster, raised issue as to ratification of agreement. Bradford v. Chi- 
cago Fire & Marine Ins, Co. (N. Y.) 
668(14)—Delays of 32 and 13 days, respectively, in givin 
held not, as matter of law, to defeat recovery under policy requiring “immediate” notice. 
Greenwich Bank v. Hartford Fire Ins. Co. of Hartford, Conn., et al. (N. Y : 
668(14)—Prejudice to liability insurer by insured’s failure to give timely notice of accident 
held not shown. Corwin v. Salter et al (Wisc.) bas areas 
(15). Estoppel or waiver. 
668(15)—Whether examining pape would have made different certificate, if insurance ap- 
plicant had_ made truthful answers to questions regarding health, held for jury. Boos 
v. Mutual Life Ins. Co, of New York. (la.) eatted 
668(15)—Whether insurer through local agent waived requirement of proofs of loss by fire 
held for jury. Continental Ins. Co. v. Turner. (Ky.) : Se chee eas 
668(15)—Waiver by insurer of right to deny liability for assu give prompt no- 
tice of suit held for jury. Columbia Casualty Co. v. Ingram. (Md.) avis vkab 
668(15)—Nonsuiting plaintiff suing for damages for loss of automobile insured against 
theft, for failure to make sworn proof of loss, held error, in view of evidence of waiver 
by insurer. W. P. Hamblin, Inc. v. Newark Fire Ins. Co. (R. I.) 
668(15)—Evidence of insurer’s waiver of other insurance condition held 
Firemen’s Ins. Co. (S. C.) 


jury. In- 


668(15)—Whether insurer waived payment of Papminm at beginning of term held for jury. 


Vogel v. Equitable Life Assurance Soc. Wash.) Bet Sais 
668(15)—Whether insurer made inquiry concerning condition of title to automobile on is- 
oune collision policy held for jury. Lindstrom v. Employers Indemnity Corporation. 
§ 669. 
). In general. 
669(1)—Charge that testimony concerning premium payments by beneficiary does not alter 
rule concerning insured’s right to make any one beneficiary if not for wager policy was 
not erroneous. Guaranty Life Ins. Co. v. Primo. (Ga.) . a 
669(1)—Insurer’s knowledge and ratification of agent’s unauthorized act in delivering policy 
without collecting premium may be established circumstantially; charge that ratification of 
unauthorized act of insurer’s agent may be established by circumstances held not objection- 
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able for failure to require actual knowledge. Penn Mutual Life Ins. Co. v. Blount et al. 
(Ga.) 


(4). Avoidance and forfeiture. 
(8). ———Payment of premiums. , a mg 
669(8)—If general agent instructed local agent to collect premium and insured paid it plaintiff 


could recover though agent did not turn money over to company. National Life Ins. Co. 
of United States of America v. Reedy et al. (Ala.) 


(9). Estoppel or, waiver as to avoidance or forfeiture. : 9 
669(9)—Instruction to find for insurer, unless insurer’s local agent told insured it was not 


necessary to furnish proofs of loss, held proper. Continental Ins. Co. v. Turner. (Ky.) .1019 


(11). Death of or injury to person insured and cause thereof. : 
669(11)—Evidence held to warrant instructions that things are presumed to have happened in 
ordinary course of nature, and that every other reasonable hypothesis should be excluded 
ae that insured’s death was suicidal. Beers vy. California State Life Ins. 
‘o. al. ; 
669(11)—TIn action on life policy, there must be substantial evidence of deceased’s insanity to 
authorize instruction that presumption against suicide would not obtain, if insured was 
insane. Metropolitan Life Ins. Co. v. Plunkett. (Okla.) 
§ 670. VERDICT AND FINDINGS. 
670—Verdict awarding insured monthly benefits until insurer should show that he was no 
ise ee was error calling for reversal. Mid Continent Life Ins. Co. 
v. Walker. a. 
670—Where answers to special issues were contradictory, court should have set verdict aside. 
Radford et al v. Automobile Underwriters of America. (Tex.) 
§ 672. JUDGMENT. 3 
672—Where accident policy provided for payment in installments, judgment for lump sum 
was erroneous. Southern Travelers Ass’n. v. Boyd. (Tex.) ote r z 
672--Foreign judgment in action to replevin stolen automobile held not res judicata in owner’s 
subsequent action on theft insurance policy because attorney unauthorized intervened 
for owner in replevin suit. That owner refused to go to sister state to testify in suit 
involving stolen car did not make judgment therein binding on him in action against 
theft insurer. Jacobs v. Mechanics & Traders Ins. Co. of New Orleans. (La.) 
XIX. Reinsurance. 
§ 684. EXTENT AND LIABILITY OF REINSURER. 
684—Holder of expired mutual fire policy, not renewed by agent pursuant to agreement, may 
not recover against reinsuring company assuming mutual company’s liabilities. Smith v. 
Miami Farmers’ Mut. Fire Ins. Co. et al. (Kan.) 


XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS. e . 2 
688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 

688—-Fraternal benefit society obtains advantage of laws in theory of_ representative govern- 
ment and bond of fraternity among members. Rybezymski v. Chicago Fraternal Life 
Ass'n. (N. Y.) REE BG GKa, oon oe 

§ 695. OFFICERS AND AGENTS. 5 ; 

695—Local organization through which benefit society transacts all business with members 
is generally considered its agent. Nikolich v. Slovenska Nardona Podporna Jednota. 
(N. M.) art Sea mm 

§ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. __., 

697—Decree forbidding use by seceding faction of name of parent organization in manner 
tending to lead to confusion as to identity was sufficient. Members of Fraternal Order 
seceding from parent order lose right to use its name or similar name. Members of fra- 
ternal order, seceding from parent order and adopting name distinct from parent order, 
do not violate law. Seceders from loyal orange institution held not to lose right to use 


words “orange” and “orangemen”, Gilmore et al. v. Supreme Lodge of Loyal Orange 
Institution et al. 


( 
700. INSOLVENCY 
705. sd ‘ 
Insured must pay premiums as required by reinsurer on merger, though original insurer 

was assessment society. Beavers v. American Ins. Union. (Ark.) 

708. ——-ASSETS AND RECEIVERS. i i : di 

708—Statute relating to dissolving insurance associations held inapplicable to proceeding to 
protect trust fund, being depleted wrongfully to irreparable injury of, policyholders. 
Policyholder of fraternal benefit Society may invoke equity’s jurisdiction to _— 
trust funds. Statute relating to proceedings by attorney general does not — _ 
ternal benefit society policyholder from maintaining proceeding to protect trust funds. 
Attorney General could not maintain suit to protect trust fund being de leted to a. 
reparable in iury of members of fraternal benefit society. McCall v. Grand Lodge 
Knights of Pythias. (Ala.) 

(B) THE CONTRACT IN GENERAL. 

§ 711, NATURE OF THE CONTRACT. 

711—Death benefit provided for in labor union constitution held an insurance policy to same 
extent as any irri insurance policy. Nagle v. Perkins. (N. Y.) ...... 

§ 717. CONSTITUTION, BY-LAWS OR RULES AS PART OF CONTRACT. 

§ 718. ——- EXISTING PROVISIONS. . 

718—As respects death benefits, only contract between members and labor union is constitu- 
tion and by-laws of union. Nagle v. Perkins, (N. Y.) 

a of benefit society to be effective must be reasonable. 
(Ore.) ; ead. oteey path © flares ; 

718—Provision in life policy of fraternal beneficiary society that death cannot be shown b 
disappearance of member is unenforceable. Sovereign Camp W. O. W. v. Boden. (Tex.) 
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§$ 719. —— Sysenguent PROVISIONS OR AMENDMENTS. 
(1). In general. . ’ 
719(1)—Excluding or taes that absence of benefit member should not be evidence of his death 
held proper where it was passed long after insured’s death. Excluding by-law limiting 
time of proof of death was proper;' it not being in existence at date of certificate nor 
known to insured. Arden v. United Artisans. (Ore.) 5s mat Aeneas Sad 
719(1)—Insured and beneficiary were bound by subsequently adopted by-law forfeiting cer- 
tificate when insured absented himself and failed to report his location, Coffey v, Th 
Maccabees. (Pa.) 
3). Relating to rate of assessment. re i 
719(3)—By-law changing future rate of burial association by making members pay accord- 
ing to expectancy held not to divest 
bell Benevolent & Burial Ass’n, et a 
§ 723. MISREPRESENTATION FRAUD, . 
. ffect of misrepresentation, breach of warranty, or concealment in general. 
723(2)—Statutory provisions as to misrepresentation and warranties apply to contracts of 
insurance by secret fraternities or like organizations. Accident Ins. Department of Order 
of Railway Conductors of America v. Brooks. (Ala.) : :; 122 
723(2)—Instruction that misrepresentation by applicant for fraternal insurance does not avoid 
contract, unless made with intent to deceive or it increases risk, held proper. Sovereign 
Camp, W. O. W. v. Gibbs. (Ala.) 3 paetienee ood saga Me 
723(2)Under provision that misstatement or concealment of facts in application shall cause 
forfeiture, falsity of answers, warranted trut, renders fraternal insurance contract void. 
Lodge v. Order of United Commercial Travelers of America. (Kan.) eae SER | 
(6). Statements as to medical attendance. a 
723(6)—Instruction that insured’s statement that he had not consulted physician would not 
avoid policy, unless made with intent to deceive, or risk of loss was increased thereby, 
held proper: Sovereign Camp, W. O. W. v. Gibbs. (Ala.) 
(10). _ Statements as to interest of beneficiary. _ a 
723(10)—Beneficiary, stated by applicant, expressly warranting statement, to be his wife, held 
bound thereby in action on fraternal insurance certificate and_precluded from recovering if 
statement was false. Lodge v. Order of United Commercial Travelers of America. (Kan.) 526 
$ 726. CONSTRUCTION AND OPERATION IN GENERAL. or ee 
726—Benefit Society by-laws should be construed to give effect to all provisions. Nikolich 
v. Slovenska Nordona Podporna Jednota. - M.) bates pitas anaes 
726—Benefit certificate must be upheld, where susceptible of two fair interpretations. Ry- 
bezymski v. Chicago Fraternal Life Ass’n. (N. Y.) 3 oe ER 
726—Forfeitures of benefit certificates are not favored, and certificates are to be construed 
most strongly against association. Pasley v. Brady Mutual Life Ass’n. et al. (Ore.).. 960 
{an AND ASSESSMENTS. 
30%. —— 5 
73034—Complaint alleging loss by lapse of fraternal life policy, caused by refusal to pay sick 
benefits under another policy as damage, held demurrable. Fraternal insurance company, 
disputing claim for sick benefits, held not liable for not applying them to pay Jife insur- 
ance premiums. Davison v. The Maccabees. (Ala.) 495 
§ 739. TIME FOR PAYMENT. 
739—Benefit certificate dated and accepted in February held in effect on insured’s death dur- 
ing February, though first premium was paid in January on certificate dated in January, 
but not accepted, premiums being payable during February. Date of taking obligation 
in benefit society, and of initiation, held separate, date of obligation not being necessary 
date of initiation. Rybczymski v. Chicago Fraternal Life Ass’n. (N Web. 
(D) FORFEITURE AND SUSPENSION. 
§ 748. VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT. 
748—“Impairment of health’’ from use of intoxicating liquors voiding policy is develop- 
pest of Mae or impairment of constitutional vigor. Cavannaugh v. North American 
Jnion. o. 
§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 
§ 750. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
750—Benefit certificate, providing for forfeiture for nonpayment of dues 15 days after call, 
would not be forfeited until 15 days after date for payment. “Call” in benefit certificate, 
fixes due date for existing liability, while ‘“‘assessment” refers to demand for payment. 
Benefit certificate by-laws and assessment, construed together, showed “date of call” 
meant due date of payment for both dues and assessment, as affects forfeiture. Notice of 
assessment and dues, stipulating date of “‘last’’ payment, did not affect 15-day period 
after date of call before forfeiture. Previous conduct between parties held not to show con- 
struction effecting forfeit of certificate on date of call rather than 15 days thereafter as 
specifically provided. Date of call of assessment and dues on benefit certificate held coin- 
cident under notice requiring payment of assessment and dues at same time and by-laws 
authorizing same. Pasley v. Brady Mutual Life Ass’n. et al. (Ore.) ; ne 
§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(4). Custom and course of dealing. 
755(4)—Insurer may be estopped to deny timely payment and to urge forfeiture of certificates 


by its previously having accepted premium payments after due. Beavers v. American 
Ins. Union. (Ark 


§ 758. REINSTATEMENT. 

§ 762. —— PROCEEDINGS. 

762—That deceased had sought reinstatement after lapse because of late payments, and that 
insurer had accepted payments and reinstatement dues before insured’s death, held not to 
show reinstatement. Beavers v. American Ins. Union. (Ark.) .. sie Oe 

§ 764. EFFECT. , 

764—Acceptance of part of tender for life insurance payments and reinstatement of applicant 


was an acceptance of conditions under which tender was made. Beavers v. American 
Ins. Union. (Ark.) .. see 


526 
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(E) BENEFICIARIES AND BENEFITS. 


§ 772. DESIERALIE OF BENEFICIARY. 
775. Y WILL. 

775—Will bequeathing all testatot’s property to children equally held sufficient designation 
sf prneticiarien & of death benefit fund, within constitution of Labor Union. Nagle v. 

erkins. ( 

§ 776. FAILURE oF BENEFICIARIES. 

776—Second wife of member of benefit association, not designated in certificate as beneficiary, 
could not recover thereon. Saviczki v. ne Nat. Kosciuszko Ass’n., Inc., et al. (Mass.) . 

§ 779. CHANGE OF BENEFICIAR 

§ 782. RIGHTS OF BENEFICTARY PREVIOUSLY DESIGNATED. 

7%2—Plaintiff’s beneficiaries under benefit certificate, had right of action against defendant 
who unduly influenced insured to make her beneficiary and collected policy. Appropria- 
tion of proceeds of certificate by defendant, unduly influencing insured to make wer 
ery ee wrongful as regards rights of original beneficiaries. Bosworth et al. 

olfe (Wash.) 

$§ 784. —— MODE OF CHANGING BENEFICIARY. 

(1). In_ general. See 

784(1)—Insurance fraternal benefit society was prima facie justified in changing beneficiary, 
when presented completed certificate with order for change. Basworth et al v. Wolfe 
(Wash.) . 

(6). Who may make objection. 

784(6)—Provision in Constitution of Benefit Association requiring change of beneficiary to be 
effected in certain manner held for benefit of insurer alone. Arrington v. Grand Lodge 
of Brotherhood of Railroad Trainmen et al. (U. S 

(7). Estoppel and waiver as to mode of change. 

784(7)—Instrument held effective to change beneficiary in mutual benefit certificate, in ab- 
sence of objection by brotherhood. Arrington v. Grand Lodge of Brotherhood of Rail- 
road Trainmen et al. (U. S.) 

§ 785. DEATH OF BENEFICIARY BEFORE INSURED. 

85—In absence of designated beneficiary in policy requiring such designation, 7] pass 
to insured’s estate on his death. Mosaic Templars of America v. Flanagan. Ala. 

§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 

§ 787. — IN GENERAL. 

787—Policy provision against liability for death from quarrel held not to prevent recovery 
for death of assured who said or did nothing evidencing hostility; that death is caused 
by assured’s act, remote in time from killing held not to prohibit recovery under clause 
exempting from liability for death caused by quarrel. Columbia Mut. Life Assur. Soc. 
v. Cumberland et al (Miss.) 

787—Where by-laws of benefit society gave member, unable to ‘carry on usual occupation, 
sick benefit, another section denying such right if member was able to perform any la- 
bor must be disregarded. Nikolich v. Slovenska Nordona Podporna Jednota. (N. M.) 

787—Insurance certificate’s provision for payment of benefits for disability, death, or dis- 
memberment from surgical operation necessitated by injury held not limited by prior pro- 
vision to where death occurs _— 90 days from accident. Benefit Ass’n. of Railway 
Employees v. Mitchell. (Ok 

§ 789. NOTICE AND PROOF OF LOSS. 

(1). In general, 

789(1)—Beneficiary need not present proof of death of disappearing member of fraternal 
ee society until presumption of death arises. Sovereign Camp W. O. W. v. B 
en (Tex. 

§ 790. DISCRETION’ ‘OF ASSOCIATION AS TO ALLOWING BENEFITS. 

790—Under beneficiary certificate incorporating provision in socoety’s constitution that cer- 
tain claims should be addressed to society’s benevolence, claims held not recoverable, 
notwithstanding statute prohibiting insurance policies depriving insured of jury trial. 
Brotherhood of Railway Trainmen v. Deaton. (Ark.) 

§ 791. AMOUNT OF BENEFITS. 

(2). Benefits for Disability. 

791(2 \—Definition of ‘“‘permanent partial disability” in benefit certificate held not to ex- 
clude permanent peial. P yaa! meiy to perform work open to insured; “total per- 
manent Cog Co. No. 1 of pypene v. Lilly. (Tex.) 

§ 793. RIGHTS OF BENEFICIARIES TO PROCEED 

793—Wife designated as beneficiary in benefit certificate a rights under designation and 
ceased to be “beneficiary” after divorce became absolute. Saviczki v. Polish Nat. Kos- 
ciuszko Ass’n., Inc., et al. (Mass.) 

(F) ACTIONS FOR BENEFITS. 


§ 803. en OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 


§ 805. aa eee — COURTS FOR SETTLEMENT OF DISPUTES. 
n genera 

805(1)—Failure of member, claiming benefits, to exhaust remedies within benefit society be- 
fore suing held excused by unreasonableness of remedies. Benefit Society’s by-laws, re- 
quiring member whose claim is rejected to appeal to convention meeting once in four 
years, held unreasonable. Benefit Society’s ee laws, requiring submission of rejected 
claim for benefits to decision by vote of all members of society, held unreasonable. 
Nokolich v. Slovenska Nardona Pod rna Jednota. (N. ) ons 

§ 814. PROCESS AND APPEARANCE, 

814—Service on president of Fraternal Benefit Association was not proper service under 
statute providing for service upon commissioner of insurance. Wonderful Workers of 
the World Benevolent Ass’n. v. Hamilton. (Tex.) 
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$ 815. PLEADING. 
1). Declaration, complaint, or petition. 

815(1)—In action on accident insurance certificates complaint held to sufficiently state sub- 
stance and legal effect of executed contract. In action on accident insurance certificate 
allegation as to certain by-laws being applicable held not to exclude irrelevant and ap- 
plicable by-laws. Accident Ins. Department of Order of Railway Conductors of Amer- 
ica v. Brooks. (Ala.) 

§ 816. EVIDENCE. 


§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1).. In general. 
817(1)—In action on accident insurance certificate, defendant had burden of proving failure 
to give notice of dismemberment as alleged. Accident Ins. Department of Order of 
Railway Conductors of America v. Brooks. (Ala.) .... 
817(1)—Check for one-half face amount of benefit certificate held presumably in full payment 
thereof, in absence of proof to contrary. Beneficiary must io check for $500 issued 
in payment of beneficial certificate for $1,000 was not in full payment. Mutual Relief 
Ass’n. et al v. Barton. (Ark.) ae 
817(1)—Burden was on insurer to prove its defense that it was a fraternal beneficiary so- 
ciety. Association making no proof essential to constitute it fraternal benefit association 
under statute held not within laws applicable to such societies. Evidence held to support 
finding that beneficiary was adopted daughter with insurable interest in life of assured. 
Grand Lodge of Order of Sons of Hermann in State of Texas v. Prater et al. (Tex.) 
§ 818. —— ADMISSIBILITY. 
1). In general. 
§18(1)—lIn action on accident insurance certificate, submission of various evidences of com- 
plete contract to jury for consideration together held not error. Acc 
ment of Order of Railway Conductors of America v. Brooks. (Ala.). 
818(1)—In action on fraternal certificate evidence of defendant’s offer to return premiums 
paid held properly rejected. Sovereign Camp W. O. W. v, Hutchinson. (Ala.) 
(2). Misrepresentation, breach of warranty or fraud. 
818(2)—Nonexpert witness held not qualified to give opinion.as to-insured’s health. Wheth- 
er local clerk not having authority to finally accept risk relied on insured’s warranty of 
health held immaterial. Sovereign Camp W. O. W. v. Hutchinson. (Ala.) 
§ 819. WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—Finding that fraternal life insurance society had not paid sum due under certificate 
to beneficiary held not against preponderance of evidence. Security Benefit Ass’n of To- 
peka, Kan., v. Payne, (Ky.) s 
819(1)—Judgment for beneficiary could not be sustained where evidence did not warrant 
finding that insurance policy was issued to insured as alleged. Grand United Order of 
Odd Fellows v. Morris. (Tex.) ... ; a 
$19(1)—Evidence held to support finding that beneficiary was adopted daughter with insur- 
able interest in life of insured. Grand Lodge of Order of Sons of Hermann in, State of 
Texas v. Prater et al. (Tex.) ... 
(2). Matters of avoidance or forfeiture. ; ; 
819(2)—In action on fraternal insurance policy, evidence held to show intervener was wife of 
deceased. In action on fraternal insurance policy, evidence of false representation in secur- 
ing policy held to require judgment for defendant. Lodge v. Order of United Commercial 
Travelers of America. (Kan.) 
(4). Death or injury and cause thereof. : : 
819(4)—Evidence held insufficient to show total and pormenens, blindness of locomotive 
engineer, warranting: recovery under beneficiary certificate. Williams v. Brotherhood o 
Locomotive Firemen and Enginemen. ex. ‘ ee ? 
819(4)—Evidence of permanent loss of use of hand and permanent partial disability by in- 
jury thereto held to sustain verdict for insured. E. K. Local Ins, Co. No. 1 of Seymour 
v. Lilly. (Tex.) .. 
$ 824. CONDUCT IN GENERAL. 
§ 825. —— QUESTIONS FOR JURY. 
(2). Avoidance or forfeiture. 
825(2)—Whether insured’s misrepresentation as to attendance by physician was made with in- 
= to deceive or increased risk held for jury. Sovereign Camp, W. O. W. v. Gibbs. 
a 


c on where jury could have found it 
=~ of to deny reinstatement after lapse held error. Beavers v. Ameriean Ins. Union. 

rk. is Sts 
825(2)—Evidence held to present jury question as to use of intoxicating liquor by insured 
to the permanent impairment of his health. Evidence held to present jury question whether 


insured was “‘drunkard’’; thus voiding fraternal beneficia licy. Ca h v. North 
Ameriean Union. (Mo.) pay honegtitees Tienrekcee 


. Death or injury and cause thereof 
825(3)—Actual time of death disappearing member held for jury in action on life policy of 
fraternal beneficiary society. Sovereign Camp W. O. W. v. Boden. (Tex.) 
825(3)—Whether insured permanently lost use of hand and sustained permanent partial dis- 
eanity of a thereto held for jury. E. K. Local Ins. Co. No. 1 of Seymour v. 
y: ‘ex. 


% 826. INSTRUCTIONS. 
- In general. 
826(1)—Instruction in action on fraternal benefit certificate, where beneficiary claimed that 
signatures on instruments evidencing payment were forged, held not confusing and to cover 
entire case. Security Benefit Ass’n of Topeka, Kan., v. Payne. 
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